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INTRODUCTION

On November 5, 1993, the Food and Drug Administration
(FDA) approved Recombinant Bovine Somatotropin (rBST), also
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called Recombinant Bovine Growth Hormone (rbGH), for commercial use to increase milk production in dairy cattle.' The FDA determined that milk from cows which have been treated with rBST
was safe for human consumption and that there was no significant
impact on the environment from the production and use of rBST.'
In February 1994 the Monsanto Corporation (Monsanto) introduced
POSILACO bovine somatotropin,3 making rBST commercially available to United States dairy farmers.
Even after 14 years of commercial availability in the United
States, the use of rBST continues to stir significant controversy with
and among dairy producers, producer-owned milk marketing cooperatives, dairy processors, retailers, and consumer groups. In particular, controversy arises from the finding by the FDA that there is
"no significant difference between milk from treated and untreated
cows"' in regards to labeling products derived from milk from cows
treated with rBST. Further, there is mounting attention being paid
to how to verify that cows were or were not treated with rBST. Contributing to all of the recent controversy over rBST are questions
over the approval of rBST by the FDA, which may have been partially responsible for the reduction of "public confidence in the
agency and increased consumer anxiety over" foods produced with
biotechnology.'
The FDA's failure to force Monsanto to devise a test to distinguish between the two hormones has provided grounds for challenging the FDA's decision to approve rBST for commercial use.6 The
FDA determined that a tolerance level for rBST was not required
due to the fact that "[i]t is undisputed that the dairy products derived from herds treated with rBST are indistinguishable from
products derived from untreated herds."8 Taken together, questions
1.

Interim Guidance on the Voluntary Labeling of Milk and Milk Products from

Cows That Have Not Been Treated with Recombinant Bovine Somatotropin, 59
Fed. Reg. 6279 (Feb. 10, 1994) [hereinafter Interim Guidance].

2.

Id. at 6279-80.

3. Biotechnology, Interim Voluntary Guidance on BST Issued by FDAfor Milk Producers, Daily Rep. Exec., Reg. Econ. and Law, A (BNA) 26 (DER Feb. 9, 1994) (noting

that POSILAC was introduced following a 90-day ban following its November approval by the FDA).
4.
5.

Interim Guidance,supra note 1, at 6279-80.
Kristine Cerro, comment High Tech Cows: The BST Controversy, 6 S.J.

AGRIC.

L. REV. 163, 192 (1996).

6. Id. at 189.
7.

Symposium, Food Products Affected by Biotechnology, 55 U. Prrr. L. REV. 653,

677 n. 111 (1994).
8.

Int'l Dairy Foods Ass'n v. Amestoy, 92 F.3d 67, 69 (2d Cir. 1996).
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surrounding the approval of rBST by the FDA, the lack of a test to
distinguish between milk from treated cows versus untreated cows,
and the determination by the FDA that a tolerance level was unnecessary all fuel the controversy today regarding the use of rBST in
milk production.
Americans are taking increased interest in the production practices and technologies employed in the production of their food,
including irradiation, antibiotics, and hormone and pesticide use.'
Certainly, consumers are further concerned with genetic engineering of their foods,'" and the many questions which surround the use
of biotechnology in food production. In particular, consumers have
increased concern about genetic engineering processes used in food
production with foods that are fed to babies and young children."
Consumers of dairy products associate the words "wholesome" and
"pure" with the milk they purchase.'" Milk is perhaps thought of as
the most wholesome of foods and is a staple of a baby's diet, meaning that consumers may be particularly sensitive to genetic engineering, which affects the milk production processes used. Retailers
selling milk labeled as "rBST-free" risk damaging the image of the
dairy products they sell and the image of the retailer itself, if the
mislabeled" milk were to be sold. "Everyone in the dairy foods industry stands to gain if the pure and wholesome image of milk is
enhanced and maintained,"" therefore, all those involved in the
dairy industry have incentives to protect the consumer perception of
milk as a wholesome and pure food. The image of the dairy indus9. Rodolfo M. Nayga, Jr., Sociodemographic Influences on Consumer Concern for
Food Safety: The Case of Irradiation,Antibiotics, Hormones, and Pesticides, 18 REV. OF
AGRIc. EcON. 467, 467-75 (1996).
10. Diane Thue-Vasquez, Genetic Engineering and Food Labeling: A Continuing
Controversy, 10 S.J. AGRIC. L. REv. 77, 77 (2000).
11. See David B. Schweikhardt & William P. Browne, Politics by Other Means: The
Emergence of a New Politics of Food in the United States, 23 REv. OF AGRIC. ECON. 303,
312-18 (2001), [hereinafter Schweikhardt & Browne].
12. Jerry Dryer, Quality: Job No. 1 - Successful Marketing of Dairy Foods Depends on
Quality - Dryer on Marketing-Column. Dairy Foods, Oct. 1991, available at
http://findarticles.com/p/articles/mi-m3301/is nll-v92/ai-11533635 [hereinafter Dryer].
13. "Mislabeled" may not be precisely correct, depending on the wording used
in the label. A label stating that "Our farmers promise that our milk is synthetic
hormone free," for instance, may be true. For this article, however, we will use the
term "mislabeled" to refer to milk with some sort of "synthetic hormone free" or
"rBST-free" label, when that milk either actually did come from cows treated with
rBST or came into contact with milk that had been produced using rBST and is
therefore contaminated. See infra note 59.
14. Dryer, supra note 12 at 1.

JOURNAL OF FOOD LAW & POLICY

[VOL. 4:177

try as a whole would likely suffer if milk labeled as rBST-free were to
be found to have come from cows that were treated with rBST.
Recently, the Kroger Company (Kroger) announced that it
would "complete the transition of the milk that it processes and sells
to a certified rBST-free supply by February 2008."'5 This decision
led to a chain of events occurring in the milk market as milk marketing cooperatives and individual dairy producers adjusted to meet
changing demands in milk production process attributes by Kroger.
The Michigan milk market offers a case-study style analysis for
movement towards rBST-free milk supplies, which is valuable in assessing adjustments and contracting for production process attributes, not only in Michigan, but also in regions throughout the
United States.
This article examines some of the possibilities that are available
to accurately govern the production and labeling of dairy products
produced from cows not treated with rBST. Retailers may want to
initiate the use of a regulatory or third-party verification system in
order to reduce their risks associated with selling mislabeled "rBSTfree" milk. Even if states opt to specifically regulate rBST labeling,
the regulations will likely not require more than a third-party verification system. Since regulation is unlikely to require additional verification beyond the use of a third-party certification or inspection,
producers employing the use of such a third-party system would be
in compliance with any legislation likely to be passed in order to
govern the labeling of rBST-free dairy products. In order to reduce
retailer liability and to ensure properly labeled dairy products, the
use of a third-party examination system could be explored to verify
production practices employed by individual dairy producers.
Part I outlines the FDA's position on the labeling of rBST in the
use of milk production. Part II evaluates the movement through
market systems towards supplies of rBST-free milk. Part III investigates the potential liabilities and damages associated with misrepresentation of milk production practices as may be incurred by producers, milk marketing cooperatives and retailers. Part IV evaluates
the incentives to verify the lack of rBST use in the current system.
Part V evaluates possible solutions, including market-based and legislatively imposed solutions, for dealing with the verification of
rBST-related labels.
15. Press Release, The Kroger Co., Kroger to Complete Transition to Certified
rBST-Free Milk by Early 2008 (Aug. 1, 2007) available at http://www.the
[hereinafter
krogerco.com/corpnews/corpnewsinfo-pressreleases-08012007.htm,
Kroger PressRelease].
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I. FDA POSITION ON RBST LABELING
The FDA did not recognize a significant difference between
milk from rBST-treated and untreated cows, leading it to conclude
that it did not have the authority under the Federal Food, Drug, and
Cosmetic Act, to require special labeling for milk from rBST-treated
cows." In February 1994, the FDA offered interim guidance on the
labeling of milk from untreated cows 7 in response to industry and
consumer representatives having requested guidance from the FDA
on this labeling issue.'8 The FDA agreed that the issuance of guidance would help prevent false or misleading claims regarding rBST
use following the expiration of the congressional moratorium on the
commercial sale of rBST on February 3, 1994.'" The FDA stated that
due to the presence of natural bST in milk that such labeling statements as "bST-free" would be false" and could imply a compositional difference in the milk from cows treated with rBST versus
those not treated with rBST rather than a difference in production
methods.' The FDA recommends inclusion of the statement "from
cows not treated with rBST" or a similar statement 2 and that misleading implications with such statements could be avoided by putting the statement in proper context, which could be achieved
through the addition of accompanying statements such as "[n]o significant difference has been shown between milk derived from
1123
rBST-treated and non-rBST-treated cows.
In the interim guidelines for labeling of milk from cows not
treated with rBST, the FDA stated that naturally occurring BST and
rBST could not be analytically identified in milk and that there were
not any measurable compositional differences between treated and
untreated cows. 2 ' Records to substantiate labeling claims were recommended, as the failure to maintain such records would make de-

16. Interim Guidance, supra note 1, at 6280.
17. Id. at 6279
18. Id.
19. Id. at 6280.
20. Id.
21. See Interim Guidance, supra note 1, at 6280. The FDA implies that it supports the labeling of milk having been produced under certain production practices
or methods. See id. Therefore, the intent of labeling is to identify the milk from
cows which was produced under certain production methods rather than to convey
differences in composition or quality in the milk or dairy products. See id.
22. Id.
23. Id.
24. See Interim Guidance, supra note 1, at 6280.
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fense of such labeling claims difficult if challenged. 5 A particular
example was given in the FDA recommendation, namely a dairy cooperative that only processed milk from untreated cows, in which
the statement was made that "[s]tates may decide that affidavits26
from individual farmers and processors are adequate to document
that milk or milk products received by the firm were from untreated
cows."

7

While the FDA has offered guidance to processors and re-

tailers in the labeling of dairy products made from the milk of cows
not treated with rBST, individual states clearly retain control over
such labeling.
II. MARKET MOVEMENTS TOWARDS RBST-FREE MILK SUPPLIES

A well-functioning market allows consumers to signal to producers what they desire and are willing to pay for. Through market
channels changing consumer tastes and preferences are communicated to suppliers through changes in their demand. Changes in
policies and production practices by food producers have been increasingly driven by consumer demand rather than governed by
changing regulations.28 The growth in "politics by other means politics practiced through the market" has allowed interest groups
to pursue political objectives through the market system rather than
through the more traditional legislative channels." Recently there
has been movement by retailers toward securing rBST-free milk
supplies in response to trends in consumer preferences and demand. ° As retailers react to changing consumer tastes and prefer25. Id.
26.

Cooperatives provide producers a standard form "affidavit" to sign.

TJ.

Centner & K.W. Lathrop, Legislative and Legal Restrictions on Labeling Information
Regarding the use of Recombinant Bovine Somatotropin, 80 J. DAIRY Sci. 215, 216
(1997). The cooperative offers the possibility of premiums and requires that the
producer foregoes the use of rBST. The form is in actuality a contract, rather than
an affidavit (an affidavit is a signed, sworn statement that is notarized, and can lead
to perjury penalties for violations. The rBST forms do not require any oath or
notarization.). The contract is accepted when the producer signs. For this article,
the documents will be referred to as contracts, rather than affidavits, in order to
more properly characterize the purpose of the documents.
27. See Interim Guidance, supra note 1, at 6280.
28. See Schweikhardt & Browne, supra note 11, at 304, 311.
29. Id. at 305.
30. Kyle Kennedy, Florida Heading Toward being rBST-Free: Producers Dropping
Production-IncreasingHormone, THE LEDGER, (Lakeland, FL), June 10, 2007, available
at http://www.organicconsumers.org/articles/article_5630.cfm. [hereinafter Organic Consumers]
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ences, dairy producers must alter production practices in order to
continue to serve the market. In short, retailers react to serve customer demands for food produced under specific production practices and in turn individual food producers, hence dairy farmers,
must then adjust their production practices to fulfill the demand of
their customer - namely the retailer. In this way, politics practiced
through the market" have led dairy producers to move away from
the use of rBST although no regulation or legal action has been
taken to eliminate the use of the technology.
The market to provide fluid milk is comprised of individual
dairy producers, cooperatives that participate in the marketing and
transportation of milk, fluid milk processors, retailers such as supermarkets and convenience stores, and consumers who ultimately
make milk purchasing decisions. In order to provide fluid milk
produced without rBST to the consumer, adjustments to milk production, handling, procurement, processing, and possibly even marketing, must be made throughout the entire milk supply chain.
A. RetailerResponse to Consumer Demand
Perhaps the most influential move by a retailer towards rBSTfree milk in Michigan was the announcement by Kroger on August
1, 2007 that it would "complete the transition of the milk that it
processes and sells to a certified rBST-free supply by February
2008." Further, by February 2008, the milk that Kroger processed
and sold in stores in Arkansas, Georgia, Illinois, Indiana, Kentucky,
Michigan, Mississippi, North Carolina, Ohio, South Carolina, Tennessee, Virginia, and West Virginia, was to be certified as rBSTfree.33 Kroger's senior vice president and president of manufacturing said the following in relation to Kroger's decision to secure
rBST-free milk: "[o]ur customers' increasing interest in their health
As retailers begin to respond to consumer demand by making rBST-free milk available, other retailers follow suit in order to remain competitive. Once a retailer has
made the decision to provide rBST-free milk, due to logistical, transportation, and
processing coordination concerns, a given retailer would likely move towards procurement of all rBST-free milk. See generally Christopher Wolf, Farm Decisions Related to rBST use in Michigan, 12 MICHIGAN DAIRY REVIEW 1, 1 (Oct. 2007), available
at https://ww.msu.edu/nmdr/voll2no4/Voll2no4.pdf. [hereinafter Wol].
31. Schweikhardt & Browne, supra note 11, at 304.
32.
33.

See Kroger Press Release, supra note 15.
Id. (Highlighting that the only apparent certification that the milk sold to

Kroger comes from cows not treated with rBST is through producer statements.
There does not appear to be a third party certification system in place). Id.
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and wellness is the basis for our decision."' As Kroger's multi-state
process shows, the movement towards providing dairy products
which are made from milk produced from cows that were not
treated with rBST is not specific to Michigan.35 In fact, many retailers that sell milk throughout the country are selling all or some of
their products as "rBST-free. '3
Meijer, Inc. (Meijer), a retailer with 182 stores in Michigan,
Ohio, Indiana, Illinois, and Kentucky,37 has recently announced that
their Meijer-brand milk comes from cows not treated with rBST"
The Meijer group vice president has said, "[o]ur customers have
asked for a different choice in their milk, as many prefer it from
cows that have not been treated with artificial growth hormones.""
Meijer further states as the reason for their switch to milk from cows
not treated with rBST, "[w]e've researched the topic and have listened to our customers. This move is not a reaction to any health
concerns. It's a decision to give our customers what they want."4
According to the statement by Meijer, the move towards provision
of milk from cows not treated with rBST is driven by changing consumer preferences, thereby illustrating the move by retailers to serve
a changing market. Beyond supermarkets and grocery stores, retailers such as Starbucks are also moving towards the procurement of
34. Id.
35. Id. Likely, as retailers within a given region begin to offer rBST-free milk,
other retailers in the area may end up offering rBST-free milk by "default" because
in order to provide rBST-free milk to one retailer, entire production sectors will
need to be altered. This argument is similar to that employed by the cooperatives
in Michigan when seeking to fulfill the demand for rBST-free milk by Kroger,
wherein entire cooperatives moved towards rBST-free milk production. See generally Wolf, supra note 30, at 1-2.
36. The following, admittedly incomplete list, is a sampling of processors who
are reportedly completely rBST free: Publix, Kroger, California Dairies, Inc., Prairie
Farms Dairy, Ben & Jerry's Homemade Inc., Stonyfield Farm, Inc., Michigan Milk
Producers Association, Wilcox Farms, Cloverland/Green Spring Dairy, Oakhurst
Dairy, BelGioioso Cheese Inc., Wawa Dairy, Oberweis Dairy Inc, Joseph Gallo
Farms, and Smith Dairy Products. See Organic Consumers, supra note 30. Additional processors throughout the nation offer a portion of their products as being
from cow not treated with rBST, a few of these processors are Dean Foods, Dairy
Farmers of America, HP Hood, Darigold, National Dairy Holdings, Safeway Daily
Group, Tillamook County Creamery Assoc. Id.
37. Meijer, Store Locator, http://www.meijer.com/custserv/store-locator.jsp
(last visited Aug. 19, 2008).
38. Meijer, Meijer Offers Milk Produced Without Artificial Growth Hormone,
http://www.meijer.com/content/contentjleftnav-manual.jsp?pageName=pr..meije
r_milk (last visited Aug. 19, 2008).
39. Id.
40. Id.
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rBST-free milk supplies. Starbucks is reportedly "[r]esponding to
consumer concerns about genetic engineering and food safety [and]
the company committed to making 100 percent of the milk supply
for its more than 5,600 American locations free" from rBST by the
end of 2007.'
Retailers wishing to offer dairy products produced without the
use of rBST must secure milk supplies which are free from milk
from rBST-treated cows. According to FDA recommendations, the
milk from non-rBST herds should be kept separate from other milk
by physical segregation (which can be verified by records) throughout transportation and processing and until the dairy product is in
its final package and appropriately labeled. 2 The FDA further clarified that, although the physical separation and paper record trail is
not necessary due to any safety concerns about milk from cows
treated with rBST, it would be useful to defend against claims that
the milk labeling is false or misleading."
B. Milk Cooperatives Response to RetailerDemand
Cooperatives need to provide a certain amount of Class V fluid
milk, which fluctuates based on regional demand for fluid milk, in
order to qualify for the Federal Milk Marketing Order pool price."
Therefore, cooperatives must maintain adequate fluid milk contracts
with milk buyers in order to provide enough fluid milk to qualify.
Milk from cows treated with rBST will not qualify for Class I if retailers are unwilling to purchase it for that market, 6 meaning that
41.

(Sept.

Terri Coles, Monsanto's Bovine Growth Hormone Being Driven off the Market

2007),

available at http://www.organicconsumers.org/articles/article_

6974.cfm.
42. See Interim Guidance, supra note 1, at 6280.

43. Id.
44. See

United

States

Dept

of Agric.,

www.ers.usda.gov/Briefing/Dairy/definitions.htm

Econ.

Research

Serv.,

http://

(explaining that there are 4

classes of milk in US Federal Milk Marketing Orders, namely Class I which is Grade

A milk used for beverage milk, Class II which is Grade A milk used in fluid cream
products, yogurt, ice cream, cottage, cheese, and other perishable manufactured
products, Class III which is Grade A milk used to produce cream cheese and hard
manufactured cheese, and Class IV which is Grade A milk used to produce butter
and milk in dried form). Id.
45. See Wolf, supra note 30, at 2 (pointing out that cooperatives have little choice

but to supply rBST-free milk if they want to continue to receive the higher "pool"
price).
46. Increased numbers of retailers are moving towards the sale of only rBST-free
milk, however, this does not preclude any retailer from selling fluid milk from cows
having been treated with rBST. Therefore, farmers and cooperatives may have a
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the cooperative had to replace this milk with rBST-free milk in order
to fulfill fluid contracts."
Following Kroger's decision to supply rBST-free milk beginning
February 1, 2008, the cooperatives serving Kroger had to determine
how to fulfill Kroger's demand. 8 Cooperatives in Michigan selected
from a variety of ways to provide an rBST-free fluid milk supply to
Kroger." Cooperatives could have chosen to simply mandate that
their farms be rBST-free for the Michigan fluid milk supply." Alternatively, cooperatives could have decided that producers in the cooperative who chose to continue to use rBST would receive the
Class III price rather than the uniform pool price for their milk."
This decision to pay only the Class III price for milk produced with
rBST, rather than the uniform pool price reflects the fact that the
cooperative would not be able to service the Class I fluid market
with that milk. A third option was cooperatives could determine
producers that chose to use rBST would receive the Class III price
and may also be forced to incur any increased transportation costs
in order to find a processing plant suitable for the milk.5 ' Therefore,
producer-members of such cooperatives choosiig to use rBST could
lose the quality, volume, and over-order premiums that they may
received, in addition to potentially incurring inhave otherwise
54
creased costs.

market for fluid milk from cows treated with rBST, however the size of such market
is likely to be small and is unpredictable overall. See generally Wolf, supra note 30, at
2 (noting that treated milk will be subject to increased hauling fees, implying that a
separate market may exist, while also stating that the amount of treated milk will
affect the prices obtained, making the market relatively unpredictable).
47. Id.
48. Id. (recognizing that it must be recognized that the cooperatives are responding to the demands of the retailers, whom are their customers. The retailers
are presumably fulfilling the demands of consumers. See supra Part II.A.
49. Wolf, supra note 30, at 2.
50. Id.

51. Id.
52. Id.
53. Id.
54.

Wolf, supra note 44, at 2.

Note that the total additional costs incurred by

producers choosing to use rBST will depend on the amount of milk being produced from cows supplemented with rBST versus cows not being supplemented
with rBST. Id. The ultimate determinant of additional costs, from added transportation costs, for example, will be the market dynamics at work at the time between
the amounts of rBST-free and rBST milk demanded and supplied in a given region.
Id. "Thus, the higher the quantity of milk produced with rBST, the larger the cost
and price penalty on that milk will likely be." Id.
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C. Individual Dairy ProducerDecisions
At the heart of the rBST controversy, is the decision of the cooperatives to impose consequences on member-producers choosing
to use rBST after January 1, 2008. Given the changing market dynamics in which dairy producers must now operate, individual farm
managers were forced to make decisions regarding how to react.
Individual producers can choose whether to sign the contracts and
produce rBST-free milk, sign the contracts and produce milk from
cows supplemented with rBST but sell the milk as rBST-free milk
through their cooperatives, thereby avoiding any lost revenue associated with the production of rBST milk, or to produce milk from
cows supplemented with rBST and market the milk as such. Virtually all dairy producers with a given cooperative will choose to sign
the contract with the cooperative agreeing not to use rBST. 55
III. PRODUCER LIABILITY

Dairy producers who sign contracts pledging not to use rBST,
and then in fact do use the hormone, subject themselves to several
risks. Under the terms of the contracts, they can be held liable for
monetary damages incurred by parties relying on the statements
averred. Additionally, a producer who signs and violates these contracts opens himself up to criminal fines and prison sentences.
While it is not clear that a producer would be prosecuted, producers
should be cognizant of the risks they take by violating the contract.
A. Civil Liability
According to the terms of the agreement, a producer who uses
rBST will be liable for all resultant damages to parties relying on the
contract. The purchasing cooperative is clearly such a party, as are
grocery stores or supermarkets that purchase milk from the cooperative. The retailers are not intended beneficiaries under the contract,5' but do rely on the contract when they pay a premium for
rBST-free milk. The retailers rely on the averments of the producers in determining what milk qualifies as rBST-free. As a result, the
55. See id.
56. The contract is written to benefit the cooperative and the producer. In the
absence of contract terms to the contrary, if a retailer paid a premium for rBST-free
milk, but actually received rBST-treated milk from the cooperative, its remedy
would be to sue the cooperative.
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retailers because he has agreed
producer is liable for damages to the
7
to increase his exposure to liability.

Costs that would presumably be incurred by the retailer at the
supermarket level, if milk is mislabeled, include the costs associated
with removal of milk from the store shelves, costs of replacing the
milk removed from store shelves with new product,8 and costs associated with loss of consumer goodwill. Presumably, retailers would
be unable to label, as coming from cows not treated with rBST, any
milk mixed with milk that was found to be from cows treated with
rBST. ° Mixing of milk from multiple sources, including multiple
cooperatives, could occur when picking up milk from the farm for
transport, placing milk into storage at the processing plant, during
processing itself, or even during packaging. Given the number of
opportunities for mixing milk in transporting and processing, a retailer could end up with a substantial volume of milk that could not
be labeled as coming from cows not treated with rBST."' The cooperative would incur costs associated with milk in its possession that it
is now unable to use to fulfill fluid contracts because it has come

57. Even without such an agreement, the end results are similar. If a cooperative paid a judgment to a retailer, the cooperative would then have damages and the
producer would again be liable.
58. There would likely be costs associated with the time in which milk was unavailable for purchase because the retailer was involved in procurement of suitable
replacement product, although such costs are difficult to quantify a priori.
59. A retailer who is found to be selling mislabeled milk would incur losses in
consumer goodwill, although such losses are difficult to quantify and would likely
be case-specific.
60. Symposium, Drug Residue Avoidance: The Issue of Testing, 79 J. DAIRY Sci.
1065, 1065 (1996) (inferring that any milk that had been mixed with milk that had
come from cows treated with rBST would be considered contaminated. For example, in the case of antibiotic contamination any milk that is determined to be positive is dumped, which results in costs for the producer found to have contaminated
the milk and the industry as whole because contaminated portions of a tanker load
of milk must be discarded). Id. Given that milk is a fluid, physical separation would
be necessary to prevent cross-contamination. It follows that any milk which had
come into contact with milk from cows treated with rBST is contaminated and cannot be labeled as having come from untreated cows. Id.
61. Id. Presumably, upon discovery that a farm had shipped milk from treated
cows as though it were milk from untreated cows, any milk that had been in contact
with that milk at any point in transport or in the processing plant would be rendered unusable for fluid milk by the retailer who had previously proclaimed that
their fluid milk was from cows not treated with rBST. See Wolf, supra note 30, at 2.
The retailer who had found that their milk was unusable to sell as their own fluid
milk would have to mitigate damages in by finding another use for that milk. Id.
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into contact with milk from cows having been treated with rBST,
and for which it would need to find another use.
While the potential damages cooperatives and retailers face are
substantial, producers may also face liability to consumers. Even
though the FDA has determined that there is no compositional difference to the milk, it is possible for consumers to sustain damages.
For instance, if a producer is found to be providing milk from rBSTtreated cows, and the end product is mislabeled, a consumer (or
more likely, many consumers in a class-action) can Show damages in
the amount of the premium paid over "regular" milk. Despite a
small sum for an individual producer, a class action suit claiming
potentially large damages would be possible.
B. CriminalLiability
While milk producers face civil liability, they may also be exposed to criminal liability. Michigan producers face prosecution
under two separate statutes. Violations of either statute could result
in fines or jail, and some producers may even commit crimes serious
enough to result in a prison sentence.
1. Record Keeping Crimes
The first relevant statute focuses on record-keeping, and makes
it a misdemeanor to commit or attempt any fraudulent or dishonest
practice in connection with keeping records." Producers found to be
using rBST, but with contrary records, could likely be charged under
this statute. This statute is particularly dangerous for unsuspecting
producers who want to hide any use of rBST. If producers alter or
omit information relating to the use of rBST in the herd, in order to
hide rBST use, they have likely violated the statute. In fact, because
the statute is expansively worded, prohibiting "any fraudulent or dishonest practice," a producer might violate the law through financial
62. See generally id. Another use would be found for the milk, which may have
come into contact with milk from cows treated with rBST, although it is likely that

the next best use would provide less value than use in the fluid milk market. Id.
(noting that treated milk receives Class III prices, and that producers will incur the
costs of finding a market for the treated milk).
63. MICH. COMP. LAWS ANN. § 750.295 (2004). In full, the statute reads, "[a]ny
person who connives at, commits, or attempts to commit any fraudulent or dishonest practice in connection with the making of official or semiofficial records of milk
and butter fat production of cows, is guilty of a misdemeanor punishable by imprisonment for not more than 1 year or a fine of not more than $1,000.00." Id.
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records as well." For example, if a producer pays for rBST with a
check, and notes that the payment is for Roundup@, another Monsanto product, he has again violated the statute. While the monetary
penalty for a violation is relatively small, each violation could result
in a fine, and some producers could even face jail time. 5
2. False Pretenses
The second statute that could be used against producers who
violate their contracts has potentially more serious penalties. If a
producer signs the contract, knowing that he will later violate it, and
then receives a premium for rBST-free milk, he has committed false
pretenses.' The penalty for false pretenses is graduated, based on
the value conferred by the false pretense. At the lowest end, the
penalty is up to three months in jail and/or a fine, the greater of
$500 or 3 times the value, 7 but at the high end the penalty can be a
fine the greater of $15,000 or 3 times the value received and/or 10
years in prison. To merit such a severe penalty, the producer must
receive $20,000 in premiums for the rBST-free milk."9 Financial records could show when rBST purchases began, leading to estimates
about the value gained from the deception.
The United States Department of Agriculture (USDA) and National Agricultural Statistics Service report that daily dairy cow milk
production in Michigan in December 2007 was 60.3 pounds of milk
per day. 0 There exists a range of reported responses to rBST supplementation with regards to the expected milk production increases.7 1 Further, there are both reported values for increased milk

64. Id.
65. Id.
66. MICH. COMP. LAWS ANN. § 750.218 (2004). If a person uses a false pretense
to obtain from a person any money or personal property, he has committed the
crime. MICH. COMP. LAWS ANN. § 750.218(1)(c).
67. MICH. COMP. LAWS ANN. § 750.218(2).
68. MICH. COMP. LAWS ANN. § 750.218(5).
69. Id. Only money that was paid as a premium for rBST-free milk counts towards this $20,000. However, if the buyer's policy is to only deal with rBSTproducers, then all money the producer receives is based on the misrepresentation,
and would count towards the $20,000.
70. See Press Release, United States Dept. Agric., Nat'l Agric. Statistical Serv.,
December Milk Production, available at http://www.nass.usda.gov/Statisticsby-State/Michigan/Publications/CurrentNewsRelease/nr0807.txt
71.

LOVELL S. JARVIs, THE POTENTIAL EFFECT OF Two NEW BIOTECHNOLOGIES ON

THE WORLD DAMRY INDUSTRY 8-9 (1996) (reporting that over numerous experimental
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production in absolute pounds of milk per day and in percentage of
total milk production terms. Monsanto claims that using rBST can
increase milk yield by ten pounds per cow per day through their
"Make 10" campaign, making the statement that "By adding
POSILAC® to your dairy management program, you can increase
milk production by an average of 10 pounds per supplemented cow
per day.

'72

Cornell University reports through their bST fact sheet

that a 10% increase in milk production can be expected with rBST
use. 73
Assuming a response of 10 pounds per day of additional milk
with rBST use, the average cow being treated with rBST would then
produce 70.3 pounds of milk per day. If, for example, the premium
for rBST-free milk is $0.75 per hundred pounds of milk, the premium paid per day per cow is $0.53. If a producer milks 100 rBSTtreated cows per day, it takes over a year to reach the $20,000
7
threshold.
' However, the next-lowest penalty, which is up to 5 years
in prison and a $60,000 fine, can be triggered at only $1,000 in
fraudulently received premiums. 75 With the same 100 rBST-treated
cows, it now takes roughly three weeks to earn $1,000 in premiums.
Even with smaller herds, it would not take very long for a producer
to reach the $1,000 threshold, and therefore be guilty of a felony.
There are additional misdemeanor grades of false pretenses for in-

trials rBST was found to increase milk yield by 2.5% to 30% depending on management). Id.
72. Monsato Company, Making 10 Could Make a Real Difference,
http://www.makelO.net/default.aspx (last visited Aug. 20, 2008).
73. Press Release, U.S. Food and Drug Admin., Center for Food Safety and Applied
Nutrition,
Cornell University-bST Fact Sheet (June 6,
1995),
http://vm.cfsan.fda.gov/%7Eear/CORBST.html. (last visited Aug. 20, 2008).
74. A milking herd of 100 rBST-treated cows is assumed to simplify computations. Under typical management conditions milking herds will not consist solely of
animals treated with the hormone. See generally L.J. Butter, The Profitabilityof rBST
on U.S. Dairy Farms, 2 AG. BIo FORUM 111 (1999), available at
http://www.agbioforum.org/v2n2/v2n2a08-butler.htm.
As the herd makeup
changes, so will the percentage of cows giving 70.3 pounds of milk per day, as opposed to the MI average of 60.3 pounds. With the lower production number, it
simply takes longer to reach the threshold for each level of false pretenses. However, for purposes of false pretenses, the premium paid on all milk is obtained
fraudulently-not just the premium paid for milk coming from actually treated cows.
The misrepresentation is that the entire milking herd is rBST-free, and the premium
is therefore paid for all milk.
75. MICH. COMP. LAWS ANN. § 750.218(4). The fine amount is the greater of
$10,000 or three times the amount obtained through the false pretenses, making
$60,000 the largest fine possible at this level. Id.
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stances where the producer gained only limited benefits, but the
biggest jump in penalties occurs at the $1,000 mark.6
False pretenses may be difficult to prove, as prosecutors must
show that the producer intended to defraud the buyer when the
contract was signed." This can be difficult if the producer ships
milk for a lengthy period before the rBST use is discovered. A producer could conceivably claim that he started using rBST only recently, and that when he signed the contract he intended to fulfill
the terms of the contract.7 1 Claims regarding rBST use by individual
dairy producers should be carefully scrutinized and are likely dependent on the information which the producer has at the time the
decision to use or not use rBST is made, and on the perceived probability of detection of rBST use and perceived probable consequences. 71
Producers who use rBST in contravention of their contracts are
subjected to criminal liability through two statutes, which act in concert to subject them to a high level of risk of breaking the law. Such
a producer cannot openly admit to using rBST, or face liability under the contract and possible prosecution for false pretenses. However, a producer also cannot alter herd production, veterinary, or
financial records in order to hide the purchase or use of rBST without subjecting himself to criminal liability.' A producer using rBST
76. See MICH COMP. LAWS ANN, § 750.218.
77. Id. If the producer later affirms that he is not using rBST, this can also be the
basis for a conviction. Id. § 750.218(9).
78. While this may relieve a producer of the intent required for false pretenses,
he can still be liable for damages for breaking the contractual agreement. See supra
Part III.A., MICH. COMP. LAws ANN. § 750.218 (2004).
79. Economic analysis of the producer as a rational economic actor would suggest that given the extremely large consequences associated with being caught in
violation of the agreement that with perfect information that the producer would
not violate the agreement. Further, since consequences for violation of the agreement could be catastrophic to the future of the farm business, even a very small
probability of being caught would be sufficient to prevent producers from violating
the agreement. This argument is further strengthened if the producer is a risk
averse agent. Given that economic analysis of the producer as a rational economic
actor would suggest producers do not violate the agreement under perfect information scenarios, possible scenarios under which producers may act outside the predictions of such a model include informational asymmetries, the perception of "no
possibility of detection" or that it is impossible to be caught, or otherwise not understanding the consequences associated with violation of the agreement.
80. Of course, a prosecutor has discretion whether to bring these charges, and a
producer may not be charged. However, it is important for producers to be aware
of the risks they face by violating the contract. See MICH. COMP. LAws ANN. §
750.218 (2004).
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faces liability no matter what action is taken, as long as the cooperative which required the contract attempts to discover the rBST use.
IV. INCENTIVE TO TEST?

According to the contract, the cooperative may inspect a producer's dairy in order to determine whether rBST is being used."'
The question, however, is whether the cooperative has anything to
gain by actually detecting farmers using rBST. In fact, no interested
party (producer, cooperative, or retailer) wants any producer to be
discovered violating the contract." Additionally, the FDA does not
test milk for rBST, and claims that no test can detect the synthetic
version of the hormone." If third-party testing is implemented, the
costs will likely be borne by the dairy producers themselves. ' However, the individual farmers and milk marketing cooperatives do not
want to incur costs of policing or testing if they do not have to. As
of yet, retailers are not requiring the implementation of testing.
A. Retailers
Retailers do not want any producers to be caught using rBST in
violation of the contract for two reasons. First, a retailer does not
want to be associated with mislabeled products. Particularly, a retailer does not want the headache of dealing with mislabeled food

81. The contract refers to a producer/cooperative agreement that is on file with
the author.
82. Each individual producer clearly does not want to be caught using rBST
because of the liabilities discussed supra. Furthermore, because individual producers are owners of the cooperative in which they market milk it is also in each producer's best interest that the cooperative itself not incur financial losses due to
other producers being caught using rBST.
83. Supra Part I.
84. If third party testing is implemented, the costs associated with the testing will
likely be borne by the cooperatives or producers themselves. See infra Part V.C.2.
In such cases, it can be hypothesized that a single third-party would certify all producers with a given cooperative and be "hired" by that cooperative. In such a situation, the cooperative would incur the costs of testing and pass such costs along to
farmer members. Another situation can be imagined in which individual farmers
each seek third party certification on their own, in which case the farmers would
incur costs directly. Overall, whether indirectly through the cooperative or directly
by hiring a third party individually, farmers will ultimately pay for the third party
testing.
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that is tied to genetic engineering, a hot-button issue. 5 Even if a
retailer can collect from the producer or the cooperative for the
costs associated with replacing the mislabeled milk, it may suffer
large damages to its company's reputation and goodwill. These
reputation and goodwill damages can be difficult and costly to prove
because it may be difficult for a retailer to show that any loss of
goodwill was caused by mislabeled milk, and not some other
source. 6 Given these difficulties, there is a strong possibility that a
retailer will not be able to win a judgment for the actual value of the
loss of goodwill.
Second, like a cooperative, a retailer will be concerned that
some portion of a judgment will be uncollectible. Even if a retailer
wins a judgment against a producer, there is no guarantee that the
individual producer will have enough assets to satisfy the judgment. 7 Retailers may incur heavy damages, but if the damages are
greater than the assets of the producer, the retailer may not be able
to fully recover the judgment. If a producer's use of rBST causes
the cooperative $100,000 in damages, but the producer only has
$50,000 in unsecured assets, the cooperative may have $50,000 in
uncollectible judgments.'
The nature of the milk-mixing process also means that a small
amount of milk from rBST-treated cows can cause large quantities
of milk to be considered as if it came from treated cows. Any one of
Michigan's 2,700 milk producers 9 may cause substantial damages,
regardless of how much milk they sell to the cooperative. While it is
of course speculative as to the amount of ajudgment a retailer could
receive, it is useful to note that while the mean level of Michigan

See generallyJen Soriano, Hot Button Issue: Genetically Modified Foods, MOTHER
http://www.mojones.com/
available
at
24,
1999),
(Nov.
wto/soriano2.html.
86. See, e.g., Agriculture Servs. Ass'n, Inc. v. Ferry-Morse Seed Co., 551 F.2d 1057
(6th Cir. 1977) (holding that an award of goodwill damages to plaintiff cooperative
was clear error, when defendant seller breached expressed and implied warranties
and provided mislabeled plant seed, causing the cooperatives customers to lose
faith in the cooperative).
87. This is especially true for savy producers who create separate limited liability entities in order to reduce overall liability.
88. Alternatively, the cooperative and a retailer may both have damages, leading
to a pro-rata distribution of the producer's assets. In this case, neither injured party
is completely happy.
89. U.S. Dept. of Agric., Nat'l Agricultural Statistics Service, Michigan Agricultural Statistics 2006-2007 http://www.nass.usda.go/Statistics-by-State/Michigan/
Publications/AnnualStatisticalBulletin/statsO7/livestock.pdf.
85.

JONES
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dairy producer assets is relatively high" a producer's assets include
many assets, such as land, buildings, and equipment, which are likely
to be encumbered by some security interest.' Since a retailer cannot predict eventual damages or producer assets, it is clearly preferred if no producer is detected using rBST in the first place.
B. Cooperatives
According to the contract, 2 the cooperatives may authorize a
third-party to examine a producer's facilities and animals in order to
determine if rBST is being used. However, the cooperative does not
want any of its producers to be caught using the hormone for two
primary reasons. First, while the producer will be liable for any
damages the cooperative or the retailer sustains, the producer again
may not have sufficient assets to cover that damage. The codependant relationship confers risk to the cooperative of rBST detection.93
The second reason a cooperative does not want a producer to
be caught using rBST is based on retailer demands that all fluid milk
be rBST-free.94 If producers are discovered using rBST, the cooperative might be liable for any grocery store damages that the producer cannot pay, but more importantly, the retailer might not be
willing to continue dealing with the cooperative, at least until more
stringent facility examinations are in place in order to reduce the
likelihood of rBST use. A cooperative does not want to risk contracts with retailers, and again does not want to discover that its
producers are using rBST.

90. See Eric Wittenberg & Christopher Wolf, 2006 Michigan Daiy Farm Business
Analysis Summary, Michigan State University Department of Agricultural Economics
Staff Paper, at 16 (November, 2007). The mean at the end of 2006 was $1,565,241
for total farm assets. Id. This was comprised of $318,082 in current assets,
$720,583 in intermediate assets, and $526,576 in long-term assets. Id.
91. Id.
92. The contract refers to a producer/cooperative agreement that is on file with
the author.
93. The cooperative may be able to purchase insurance to cover this type of loss
(while producers cannot, because they would be insuring against something that
they themselves willfully control). However, such a policy would likely require
more stringent examinations in order to reduce the insurer's risk. In this case, any
discovered rBST use would raise insurance costs for the cooperative.
94. See Wolf, supra note 30 at 2.
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V. POSSIBLE MARKET OR LEGISLATIVE SOLUTIONS

One disgruntled farm employee could be all that is needed to
bring intense public scrutiny to the current affidavit system and the
lack of independent verification. While this might be a risk that the
involved parties are currently willing to take, it is also worthwhile to
examine the alternatives. First, the legislature could get involved
and attempt to ban "rBST-free" labeling on the ground that it is misleading. This solution is not optimal, however, because such a ban
might also include non-misleading labels, and the prohibition would
likely be challenged under Amestoy."5 Another option is to implement an independent third-party testing system. This system could
be modeled after the system used by the organics industry. While
this testing will impose additional costs on the parties that may not
be recouped, it may reduce the risks posed to the retailers and cooperatives, and would also benefit the vast majority of producers
who are not using rBST. While virtually all-dairy producers who
agreed not to use rBST are likely fulfilling such contractual agreements, a single violation could cause large damages to the cooperative and retailers to whom the milk was sold. Such damages would
include loss of consumer confidence in dairy product labeling overall, financial losses for the producer, cooperative, and retailer, and
legal implications for the producer found to be in violation. For
these reasons, an independent third-party testing system could be
explored to lessen risk to all parties involved in the production and
sale of milk labeled as rBST-free.
A. Make No Changes to the CurrentSystem
The simplest alternative available regarding the use of rBST in
milk production is to keep the current system for production of
rBST-free milk in place. For the moment, this system imposes few
costs on the involved parties, and cooperatives and producers are
able to enjoy premiums on milk they certify as rBST-free. However,
as more retailers make the shift to rBST-free milk they will also face
the possibility of incurring damages from mislabeled milk.

95. See generally Int'l Dairy Foods Ass'n v Amestoy, 92 F.3d 67, 69-74 (2d. Cir.
1996).
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1. Producers and Cooperatives
At the current time, cooperatives in some states are able to enjoy a premium from the retailers for agreeing to forego the use of
rBST. There is always a chance that producers could be discovered
using rBST,6 but such cases would almost certainly be due to producers being unaware of all of the possible consequences, particularly the criminal consequences, or due to producers having the
perception that there is zero probability of being detected in violation of the contract.
Of course, there are some producers who will not use rBST at
all, for a variety of reasons, and these producers will enjoy the premium with no personal risk.97 If current premiums and risk levels
are maintained, producers are likely to make a similar analysis, and
continue to use, or non-use, at similar levels. However, if the premiums, perceived consequences, or perceived probabilities of being
detected in violation of the contract change, producers will have to
reevaluate their situations. Producers and cooperatives would like
the premiums for rBST-free milk to remain, and therefore prefer
the status quo to a reduction in premiums for rBST-free milk.
However, this is not likely, because retailers will not pay premiums
unless there is some concurrent benefit for selling rBST-free milk
and the benefits to selling rBST-free milk for a single retailer are
likely to decrease as increased numbers of retailers in a given area
offer rBST-free milk.
2. Retailers
Right now, retailers are paying a premium to cooperatives for
providing milk from producers who have promised not to use rBST.
As long as there is a competitive advantage or a net benefit 8 from
96. For instance, a disgruntled employee might leak the information that a farm
has used rBST. Any producer or distributor of rBST has a clear interest in keeping
its customers satisfied (and anonymous), but if a court order sought the records,
they might have little choice but to turn them over.
97. As owners of the cooperative, they may suffer some losses if the cooperative
loses money due to other producers being caught. However, on an individual level,
these non-using producers face no risk.
98. Competitive advantage means that retailers may be able to sell rBST-free
milk at a higher price. See generally Tom Webb, ParentsDemandfor Milk Free of Monsanto's Genetically Engineered Bovine Growth Changing Dynamics of Marketplace, ST.
PAUL PIONEER PRESS, Sept. 23, 2006, available at http://www.organiccon-

sumers.org/articles/article_2847.cfm. However, retailers may also receive a goodwill benefit from being associated with foods not tied to genetic engineering. Even
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doing so, retailers are likely to consider offering a premium for
rBST-free milk. However, if the benefits to the retailers shrink, they
will not be willing to pay as high a premium, if any premium at all,
to cooperatives for rBST-free milk. This premium is not likely to
remain stable indefinitely as more retailers switch to rBST-free milk
in order to remain competitive."9 If all major retailers sell rBST-free
milk, none have a competitive advantage over the others based on
offering rBST-free milk. For instance, if 80% of the fluid milk in
Michigan is rBST-free, there is less incentive to pay cooperatives a
premium for it. There is also less benefit from making statements
such as "none of our milk comes from cows treated with rBST," because this does little to differentiate that retailer's product. No retailer will want to maintain premiums when there is little extra benefit of rBST-free milk, and therefore premiums paid to producers will
begin to shrink.
A second consideration must also be made regarding retailers.
As more retailers demand that fluid milk be rBST-free, they gain
more leverage as a group. Each individual retailer faces the risk that
its producers will be discovered using rBST. This risk does not
change based on how many retailers are selling rBST-free milk. The
risk for each individual retailer remains the same, but industry-wide,
if there are more retailers selling rBST-free milk, there are more
opportunities for milk to be mislabeled. Without a reliable thirdparty testing system in place, a retailer cannot predict if it will inadvertently sell mislabeled milk. Therefore, each individual retailer
has an interest in reducing the likelihood that producers will be
caught using rBST. While one individual retailer might not have
sufficient power to demand effective third-party testing, if several
retailers work together to demand the change, they may be able to
do so.
As retailers react to consumers changing tastes and demands by
providing milk with particular production process attributes, consumers are likely to continue the trend towards increased concern
for food production practices and methods.'0° Because consumers
continue to exert pressure on retailers for food produced under
certain methods, retailers are presumed to continue to exert changif rBST-free milk sells for the exact same price as "normal" milk, a retailer might
still be willing to pay the premium in order to be able to say "none of our milk
contains artificial hormones." Id. Intangible reasons such as this factor into net
benefits.
99.
100.

See supra note 35.
Supra Part II.A.

2008]

ANALYSIS OF RBST IN MILK PRODUCTION

ing demands on food producers. When the benefits of going rBSTfree fade, retailers will be more aware of the risks they face, and will
want to mitigate those risks to the extent possible whether that is
through requiring third-party testing or some other means. With
increased attention paid to production practices by consumers and
retailers alike, in order to mitigate some risk held by the retailer in
mislabeling practices, a necessity for verification of practices by a
party other than those with incentives to misrepresent practices may
evolve. Given the economic incentives for the retailers, marketing
cooperatives, and producers to label food as having been produced
under the practices desired by consumers, an outside party would
likely be necessary in order to validate such production practice
claims. For this reason, it appears that the "do nothing" solution
has a limited duration, at least from the perspective of the retailers.
At some point, the collective risk that retailers face may outweigh
the benefits gained, and the retailers may want to take steps to reduce their risk. Over the long term, retailers may not be satisfied
with a do nothing approach, although it is likely to be acceptable in
the short-run.
B. Legislative Action

The Michigan legislature may decide to step into the rBST labeling arena. Michigan would not be the first state to do so.' The
state might try to solve the problems surrounding rBST labeling by
simply prohibiting all rBST-related labeling. A full proscription,
however, is not likely to be upheld against challenges, as it contradicts the FDA's own recommendation."2 A state may be able to ban
these labels, but it would likely have to do so for a reason other than
what the FDA considers material.' 3 Alternatively, it may consider a
somewhat more relaxed law; for instance, Indiana recently considered a bill to prohibit labels that were supported solely by a pro-

101. See Daniel Malloy, Pa. Dairy Label Rule Shelved, PITT. POST GAZETTE, Nov. 28,
2007, available at http://www.post-gazette.com/pg/07332/837268-85.stm Other
states, such as Pennsylvania and Indiana, have considered drafting legislation to
deal with rBST labeling. See H.B. 1300 (In. 2008).
102. Interim Guidance, supra note 1, at 6280.
103. See id. at 6281 (explaining that material factors include information regarding the consequences of use on health and safety, and includes information that, if
it were not presented, would make the label as a whole misleading).
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ducer's affidavit.1"' A law such as this seeks to prevent false and misleading labeling by requiring some independent verification that the
labels are true. It would allow rBST-related labels as long as some
other evidence supported them.
1. Complete Ban
Michigan could consider an outright ban on any rBST-related
labeling. States have the authority to regulate commercial speech,
but complete suppression of commercial speech must be linked to
substantial state interests, 5 and complete suppression of commercial speech that is otherwise protected by the First Amendment l°' is
not permitted unless the ban is "no more extensive than necessary
to further the State's interest."1"7
Michigan does not have many substantial reasons to prevent the
labeling of milk production practices. One reason might be to keep
milk purchasers from being misled by rBST-related labeling, but it is
unclear why less information, rather than more, would be the appropriate remedy. 8 The state has a stronger rationale when it
claims that it is acting in order to prevent confusion or deceptive
labeling.' 0 While the state has a substantial interest in preventing
this type of commercial speech, the regulations it enacts must be no
broader than reasonably necessary to prevent the confusing or deceptive speech.1

104.

See H.B. 1300, 115th Gen. Assem., 2d Reg. Sess. (Ind. 2008) (amending the

state's misbranded food law, IC 15-2.1-2-29.7, to include the following in its definition of misbranded food:
(13) For dairy products, if the labeling contains a:

(A) compositional claim that cannot be confirmed through laboratory
analysis; or
(B) compositional or production-related claim that is supported solely by
sworn statements, affidavits, or testimonials).
105. Central Hudson Gas & Elec Corp. v. Public Serv. Comm'n of N.Y., 447 U.S. 557,
569 (1980).
106. Id. at 566 (explaining that false or misleading commercial speech, or commercial speech advocating illegal activities, is not entitled to First Amendment protection).
107. Id. at 569-70.
108. Whitney v. California, 274 U.S. 357, 377 (1927) ("If there be time to expose
through discussion the falsehood and fallacies, to avert the evil by the processes of
education, the remedy to be applied is more speech, not enforced silence. Only an
emergency can justify repression").
109. See Shapero v. Kentucky Bar Ass'n, 486 U.S. 466, 472 (1988).

110.

Id.
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A complete ban is not reasonably necessary to prevent misleading rBST labels, if the labels are used in context."' A state may not
absolutely prohibit potentially misleading commercial speech that
could be presented in a non-misleading way."2 Milk labelers may
provide the necessary context so that rBST-related labels are not
misleading. A complete ban of rBST-related labels would be too
broad, and would not hold up under a First Amendment challenge.
2. The Indiana Model
Indiana considered a bill to prohibit labeling based solely upon
a producer's affidavit. While Indiana did not pass the law, other
states may consider a similar path. This type of law is designed to
prevent a situation where milk from rBST-treated cows is sold as
rBST-free. It would encompass all labels for compositional claims
that cannot be confirmed by laboratory analysis, and all compositional or production-related claims that are only supported by the
producer's statement, even those that mirrored the FDA recommendations, whether or not the label was accurate. "3 In effect, the law
attempts to create a presumption that such labels are false or misleading, and therefore not entitled to First Amendment protection.
In its Interim Guidance, the FDA acknowledged that rBSTrelated labels might be false or misleading, and encouraged producers to keep records showing rBST was not being used, in order to
defend against circumstantial evidence that the hormone was being
used."' However, the proposed Indiana law goes an extra step, effectively lifting the state's burden of having to show speech is false
or misleading, and placing a burden on the advertiser to show that
the speech is in fact true."5 Without some sort of corroborating evidence, any rBST-related label would be statutorily misleading."'
111. See Interim Guidance, supra note 1, at 6280.
112. Shapero, 486 U.S. at 488.
113. See supra Part I.
114. Interim Guidance, supra note 1, at 6280.
115. CAL. Bus. PROF. CODE 17508(b) (2008) (demonstrating a similar scheme used
in California, for prosecuting entities where a prosecutor may request evidence to
support an advertiser's claims, and the advertiser must comply). This section does
not apply to consumers. Id.
116. It is unclear whether courts would find this to be violating the judicial test
outlined in Central Hudson, where the first prong requires the court to determine if
the speech is misleading. See Central Hudson Gas &Elec. Corp., 447 U.S. at 566. It is
assumed that the legislature may create this "per se misleading" designation. If,
however, the law was struck down, the analysis, explained infra, would be to examine what solution the retailers push for once they grow weary of the risks associated
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However, as long as the label was not based only on a producer's
averment, the label avoids being considered per se misleading.
Under this type of law, corroborative evidence is required to
justify an rBST-related label. However, there simply are not currently many ways to provide evidence that milk did not come from a
cow treated with rBST. It may be true for some products that different production processes affect the composition of the final
product, but there is no recognized way to test the milk itself for
rBST. This lack of recognized test means that the production process itself must be examined, in order for there to be any probative
evidence that an rBST label is correct. An independent third-party
would need to examine production facilities, financial records, and
other information in order to be able to verify that the cows really
were not treated with rBST.
If a state does pass a law similar to the one considered in Indiana, it is effectively mandating a third-party verification system for
rBST labeling, precisely because there is no currently recognized
way to test the milk itself for rBST. If a legislature determines that a
producer's averment is insufficient grounds for the labels, only a
third-party examination of the production system and practices
would be able to determine whether or not there has been rBST
use. The law Indiana considered would simply force producers, cooperatives, and retailers to devise a third-party system that provides
evidence rBST was not used.
C. Third-PartyExaminations
An additional alternative for rBST-free verification is for the
parties to enact some form of third-party testing, whether simply in
response to market demand and without being forced to by legislative action or in response to a law such as the one considered in
Indiana. While a third-party testing or certification system would
impose costs upon the parties, it would also provide additional evidence that milk was being properly labeled. Further, since thirdparty verification of production practices would likely be the result
of regulations on rBST-labeling, producers willingly participating in
a third-party system are placing themselves in compliance of any
legal requirements, which they are likely to need to comply with in
the foreseeable future.

with the "do nothing" solution. The solution the retailers will likely demand is
identical to the one that the law would require.
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1. Emerging Markets for Third-Party Certification Agencies
A growth in "politics by other means - practiced through the
market""7 has clearly led to milk producers movement towards producing rBST-free milk, and may lead to a need for verification of
such practices in the future. Increasing needs for verification of
production practices could arguably lead to a demand for third-party
verification agencies. As consumer groups have moved towards the
pursuit of political objectives through the market system rather than
through legislative channels," 8 perhaps the dairy industry itself could
move towards verification through the market system. It was
changes in consumer preferences and what production practice attributes consumers were willing to pay for in the market that led to
movements towards the production of rBST-free milk in the first

place. A market system method of practice verification could be
third-party agencies hired to verify practices, thereby alleviating risk
to individual producers, cooperatives and milk marketers, and the
retailers. Through such a market-based verification system agencies
capable of verifying production practices would evolve to fulfill the
demand for such services by dairy producers and cooperatives.
Third-party verification of production practices surrounding
the use of rBST on daiiy farms is the best option facing the dairy
industry today for three main reasons. First, once dairy producers
and cooperatives begin to demand the service of third-party production practice verifiers, verifying agencies will evolve to fulfill that
demand. In essence, the voluntary use of a third-party verification
system is the market solution to this rBST-use verification problem.
Second, as stated prior,"9 it is unlikely that legislation would force
producers to go beyond the use of a third-party verification system.
Producers choosing to voluntarily participate in the third-party verification system would be proactive in staying ahead of legislation,
which could possibly be enacted in the regulation of rBST labeling.
Third, the third-party verification system has been used in the verification of production system attributes, some of which are also unable to be detected by testing the product itself, such as organic
production. The third-party verification system used in the certification of organics, and in particular, in certifying organic milk production could serve as a useful model for the development of a thirdparty rBST verification system.
117.
118.
119.

Schweikhardt & Browne, supra note 11, at 304.
Id. at 309, 310, 314, 315.
SupraPartV.B.
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Perhaps the closest existing potential framework for third-party
verification of rBST usage on dairy farmsis the USDA Process Verified Program."' The USDA states that, "[i]n light of the everchanging consumer, successful livestock producers must adapt their
production practices to consider consumers' lifestyles, preferences,
and taste. '21 To aid producers in verifying such production processes, the USDA offers a service by which a third-party verifies a
company's documented quality management program through audits.' 2 The USDA Process Verified Program uses the International
Organization for Standardization's ISO 9000 series standards for
documented quality management as their framework for ensuring
auditing practices through the evaluation of program documentation.'23 The USDA Process Verification Program is limited to those
programs in which the process verified points are identified by the
supplier and are supported by a documented quality management
system.'24 Currently verified points reported by the USDA include
age, source, feeding practices, or raising and processing claims.
Specifically, examples of claims associated with process verified
points given by the USDA and AMS are "grass (forage) fed, [n]everever claims such as [n]o antibiotics, [n]o [g]rowth [p]romotants
([h]ormones), and [n]o [a]nimal [b]y-products [a]dministered,
[b]reed.""'2 Because that raising and processing claims are currently
verified, specifically regarding the use of hormones, it is plausible
that a similar program could be developed for verification that cows
are not treated with rBST on a given dairy farm. 7 Companies with

120. See U.S. Dept. of Agric., Grading Certification and Verification, LS Process
Verified Program, http://processverified.usda.gov/ (last visited Aug. 19, 2008).
121. U.S. Dept. of Agric., Agricultural Marketing Service, USDA Process Verified:
Verification Services of the Livestock and Seed Program, http://www.ams.usda.gov/
AMSvl.o/getfile?dDoc.Name=STELPRDC5065676 (last visited Sept. 8, 2008).
122. Id.
123. U.S. Dept. of Agric., Agricultural Marketing Service, Grading, Certification,
and Verification, LS Process Verfied Program, http://processverified.usda.gov/ (last
visited Sept. 8, 2008).
124. Id.
125. Id.
126. U.S. Dept. of Agric., Agricultural Marketing Service, USDA Process Verified:
Verfication Services of the Livestock and Seed Program, http://www.ams.usda.gov/
AMSvl.o/getfile?dDoc.Name=STELPRDC5065676 (last visited Sept. 8, 2008).
127. U.S. Dept. of Agric., Agricultural Marketing Service, USDA Process Verified:
Never ever 3, http://www.ams.usda.gov/AMSul.0/getfile?DocName=STELPRDC
5066028 (last visited Sept. 8, 2008). It does not appear that this verification process
is currently being used for rBST-free claims.
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approved USDA Process Verified Programs are able to market
themselves as "USDA Process Verified".
According to the USDA, "verification programs ensure a system29
is in place that requires you to 'do what you say you are doing'.'

Given the goals of the current USDA programs, which seek to provide third-party audits in order to verify that producers are using the
processes they indicate that they are in their labeling, the dairy industry could develop similar programs to verify that cows are not
treated with rBST.
2. Potential Costs of Third-Party Verification System
Whether a certification system is enacted voluntarily or imposed by a legislature, it is going to increase expenses for at least
one of the involved parties. The costs of a third-party system must
be evaluated to determine if the benefits of such a system are worth
the added expense.' ° It seems likely that the producers will be the
ones who bear the costs. Individual producers might have to pay a
testing agency, or perhaps the producer-owned cooperative could
negotiate with the agency to inspect all its producers, in order to
reduce transaction costs associated with having each individual producer seek a third-party on their own. In either case, the producer
is paying the increased cost in order to become certified as not having used rBST. A third-party verification system will reduce risks to
retailers, thereby making it in the retailers' best interest that they
buy milk from somehow certified producers. Currently, cooperatives
are receiving a premium for the milk they sell to retailers which is
rBST-free, although whether such premiums will continue is unknown. It can not be predicted whether retailers would offer some
128. U.S. Dept. of Agric., Agricultural Marketing Service, Grading, Certification,
and Verification, LS Process Verified Program, http://processverified.usda.gov/ (last
visited Sept. 8, 2008).
129. U.S. Dept. of Agric., Agricultural Marketing Service, USDA Process Verified:
Verification Services of the Livestock and Seed Program, http://www.arns.usda.gov/
AMSvl.o/getfile?dDoc.Name=STELPRDC5065676 (last visited Sept. 8, 2008).
130. Id. The benefits of a third-party system are mostly intangible, in that they
reduce the risk of damaging the retailers' and the industry's reputation. There have
also been studies, which have found that the display of a USDA organic seal on milk
increased the probability of consumers purchasing milk. Kristin Kiesel & Sofia B.
Villas-Boas, Got Organic Milk? Consumer Valuations of Milk Labels after the Implementation of the USDA Organic Seal, 5J. AGRIC. & FOOD INDUS. ORG., Art. 4 (2007) available
at http://www.bepress.com/jafio/vol5/issl/art4. Further, it was found that consumers valued the changes in the labeling regulations as put forth under the National Organic Program. Id.
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form of payment or cost-sharing in order to initiate a third-party
verification system, although it is conceivable that some form of

premium would be offered to provide assistance, at least during the
initial switch to a third-party verification system.
While the actual costs of a third-party verification system for
rBST-free milk production are speculative, it is helpful to look at
testing costs for the organic industry, which uses an independent
third-party certification system. It should be noted, however, that
certification of dairy farms for organic production is very complex,
including inspection of organic feed for cattle in addition to cattle
management practices and overall farm management techniques
employed. Third-party certification for cows being managed without the use of rBST would likely be much less complex than certification for organic standards, and therefore costs associated with
certification can be expected to be significantly less. In the certification of organics, either state Departments of Agriculture or private
entities act as certifiers."' A producer fills out a registration form
and pays a fee, and an inspector does a physical tour of the production facilities to determine if the product meets the requirements
for organic."' Each certifying agency has its own cost structure for
organic certification, although estimates exist that the costs of maintaining organic certification for most farms will be roughly $400 to
$1,000 annually. 33' Further, the cost to the producer may vary depending on the size of the farm, as certifying agencies may charge a
fee based on the annual organic sales of the operation."' A survey
of 11 certification agencies operating in multiple states, yielded that
for first-time certification, the average cost to a small farm with
roughly 25 acres and $30,000 is annual sales was $579.35 A medium

farm, with 150 acres and $200,000 in annual sales paid an average of
$1414, while a 500-acre farm with $800,000 in sales paid $3,623.36
The largest farms, with 3,000 acres and $10,000,000 in sales paid an

131. James J. Ferguson, Organic Certification Procedures and Costs, HS971, May
2004, available at http://edis.ifas.ufl.edu/HS208 [hereinafter Ferguson].
132. Id.
133. Jody Padgham & Harriet Behar, GUIDEBOOK FOR ORGANIC CERTIFICATION 5
(2007), available at http://www.mosesorganic.org/attachments/hwguidebook06.
pdf.
134. Id.
135. Ferguson, supra note 130.
136. Id.
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average of $33,276.37 Costs for subsequent years were roughly one
third less than for the first year that the farm was certified."'
If actual costs for implementing an rBST-free certification system are at all similar to the certification of organic production,
smaller producers would be expected to pay a greater percentage of
their sales than larger ones in certification costs. Smaller producers
may therefore have economic incentives to resist a certification system unless there is a cost-sharing device to help defray costs. In the
certification of organics, the United States Department of Agriculture provides funds to reimburse producers 75% of the first year's
certification, up to $500.' This ambitious plan is possible because
of the relatively small number of organic farms nationally, but would
cost $1.3 million if used for cost-sharing with Michigan's 2,700 dairy
producers. If the cooperative negotiates with the certifying party, it
could negotiate rates with volume discounts that would allow members to become certified at a lower cost than obtaining third-party
verification as individuals. Even if the cooperative was not able to
negotiate with the certifying party, it could set up its own rebate
plan, in order to help those producers with smaller sales volumes.
The costs associated with certifying a dairy producer as rBSTfree are not prohibitive, and are likely to be significantly less than
those for certification of organic production. 4 ' It is likely that
smaller producers will pay a larger portion of their sales in order to
be certified, but the cooperative can take steps to alleviate this concern. The cooperative is in a good position to do so, as it represents
only the interests of its members, and can craft some sort of costsharing structure that satisfies its members. Because a third-party
testing system would reduce the risks to the parties, and will likely
satisfy any foreseeable changes in state legislation, and does so at a
manageable cost, it is the best alternative. When retailers realize the
shrinking benefits of going "rBST-free" are not worth the risk to
their reputations, they may start to demand change. The best
change retailers, and the dairy industry alike, can seek if such
changes are sought is a third-party verification system.

137. Id.
138. Id.
139. Id.
140. The costs are likely to be higher in the first year of certification, but are expected to be subsequently lower, just as when organic certification is undertaken.
See Ferguson, supra note 130.
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CONCLUSION

An incident involving mislabeled milk would erode consumer
confidence in the dairy industry and in the retailers labeling such
milk as well. Further, as the market for rBST-free milk increases in
scale nationwide and there are increased numbers of retailers, cooperatives, and producers involved, there may be increased potential for milk to be mislabeled. Retailers and the dairy industry alike
want to avoid the possibility of a mislabeling incident, therefore
verification could be explored as a potential method to mitigate
risks faced by retailers, cooperatives, and individual dairy producers.
Third-party certification of production practices used to produce
milk is the best option facing the dairy industry today if rBST labeling claims eventually must be validated, whether dictated by legislation or adopted due to market pressures.
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ABSTRACT

Certified organic food represents the fastest growing segment
of food production in both the United States and throughout the
entire world. This article examines the issues and opportunities
facing both large and small-scale farmers who wish to engage in organic livestock production. Organic regulations cover everything
involved in production, starting with the organic certification process and concluding with slaughter and the subsequent shipping and
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sale of the end organic product. The final section of this article addresses the unique ability of Brazil - described alternatively as "the
world's warehouse" and the "world's [future] source of food" - to
increase the economic prosperity of its burgeoning farming industry
by capitalizing on the world's current organics craze. The conclusion focuses on suggestions for both public and private entities to
aid in the continued development of the Brazilian organic livestock
industry. Many suggestions also prove applicable to other less developed Latin America countries.
I. INTRODUCTION

The production and consumption of organic food is growing
exponentially in the United States and throughout the world. Organic food represents the fastest growing segment of food purchases
in the United States.' Over two-thirds (69%) of Americans report
consuming organic products at least occasionally.! Globally, organic
food and drink sales reached $40 billion in 2006.' Organic food
sales within the United States swelled to $16.7 billion in 2006, a
20.9% increase over the previous year.' Experts predict continued
strong sales reaching $17.8 billion in 2007,' and rising approximately eighteen percent per year until 2010.6
The sale of organic meat outpaces the rapid overall growth of
the total organic food market by a substantial margin. Organic meat
sales reached $330 million in 2006 representing a fifty five percent
increase over the previous two years.7 Sales were projected to reach
about $400 million in 2007.8
1. A. Bryan Endres, An Awkward Adolescence in the Organics Industry: Coming to
Terms with Big Organics and Other Legal Challengesfor the Industry's Next Ten Years, 12
DRAKEJ. AGRIC. L. 17,18 [hereinafter Endres].
2. Organic Trade Association, Consumer Profile Facts, http://www.ota.com/
organic/mt/consumer.html (last visited Nov. 2, 2008).
3. The Global Market for Organic Food & Drink: Future Outlook & Opportunity, http://www.organicmonitor.com/700240.htm (last visited Feb. 11, 2008).
4. ORGANIC TRADE ASSOCIATION 2007 MANUFACTURER SURVEY 1 (2007) [hereinafter OTA], available at http://www.ota.com/pics/documents/2007Executive
Summary.pdf.
5. United States Dep't of Agric. (USDA), ORGANIC AGRICULTURE: CONSUMER
http://www.ers.usda.gov/Briefing/
TO EXPAND (2007),
DEMAND
CONTINUES
Organic/Demand.htm (citing NUTRITION BUSINESS JOURNAL) (last visited Nov. 2,
2008) [hereinafter USDA].
6. OTA, supra note 4.
7. Id.
8. Id.
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Organic food is now available in about 20,000 natural food
stores and nearly three out of four conventional grocery stores.'
Despite the widespread availability of organic food, these seemingly
high sales figures represent just 2.5% of total United States food
sales.'" Organic food, therefore, represents an excellent opportunity
for further market growth and increased income for farmers. The
United States stands as a net importer of organic food by a wide
margin, creating opportunity to increase economic prosperity of
farmers all over the world, provided those farmers gain access to the
lucrative US market."
The first section of this article examines the issues and opportunities facing both large and small-scale farmers who wish to engage in organic livestock production. This section also addresses the
statutes regulating everything involved in organic production, starting with the organic certification process and concluding with
slaughter and the subsequent shipping and sale of the end organic
product. The final section of this article addresses the unique ability
of Brazil - described alternatively as "the world's warehouse" and
the "world's [future] source of food"'2 - to increase the economic
prosperity of its burgeoning farming industry by capitalizing on the
world's current organics craze. The conclusion focuses on suggestions for both public and private entities to aid in the continued development of the Brazilian organic livestock industry. Many suggestions also prove applicable to other less developed Latin America
countries.
A. Farmerand Consumer Views of Organic Livestock

The ideas that shape organic livestock production are vastly different than the methods employed by most conventional production
systems. Traditional livestock production goals aim to achieve
maximum animal size using the minimum amount of feed in the

9.

USDA, supra note 5.

10.

Id.

11.

See USDA Foreign Agricultural Service, U.S. Market Profilefor Organic Food

Products (Feb. 22, 2005) [hereinafter USDA Foreign Agricultural Service] (estimating
the value of U.S. organic food imports now exceeds exports by a ratio of about
eight to one).
12. Claudia Abreu &Joel dos Santos Guimaraes, Future is Close: In 10 Years Brazil
will be Planet's Main Food Warehouse, BRAZZIL MAGAZINE, May 17 2007,
http://www.brazzil.com/articles/179_may-2007/9877.htm (last visited Nov. 2,
2008) [hereinafter Abreu & dos Santos Guimaraes].
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shortest time period possible.'3 On the other hand, most farmers
and organic organizations view organic production as revolving
around the central theme of a return to the traditional harmony
found in nature between animals, plants and the entire surroundings.'4 Organic production combines a set of ethical values towards
the environment, socioeconomic justice, and animal welfare in addition to providing a system of agricultural methods.'5 Animals are
essential to the entire organic process since "[m]other earth never
attempts to farm without live stock."'" Farmers demonstrate a reduced reliance on traditional chemical fertilizers, synthetic medicines, antibiotics, and growth hormones. 7 Overall animal welfare is
enhanced through improved health, disease prevention, and providing the animals and opportunity to live a good, natural life.'8 The
concept of improved animal welfare shapes the philosophy of almost
all organic organizations, yet there remains ambiguity over the true
meaning of this concept.'9 Contrary to some opinions, the goal of
animal welfare should be ensuring natural behavior and living conditions as opposed to preventing any livestock's potential pain or
suffering." In a true natural environment animals would, in fact,
experience some form of pain and suffering during the course of
their lifetime. The general consensus, however, indicates that the
animals' living conditions should allow for naturally occurring be-

13. See ADRIAN MYERS, ORGANIC FurURES: THE CASE FOR ORGANIC FARMING 105
(Green Books 2005) [hereinafter Myers].
14. See METrE VAARST ET AL., Sustaining Animal Health and Food Safety in
EUROPEAN ORGANIC LIVESTOCK FARMING, Address at 54th Annual EAAP meeting
(Aug. 31, 2003), http://www.safonetwork.org/publications/other/EAAP_2003.pdf
[hereinafer Vaarst et al.].

15.

Donald T.Hornstein, The Road Also Taken: Lessons From Organic Agriculture

for Market and Risk-Based Regulation, 56 DUKE L.J. 1541, 1547 [hereinafter Hornstein].
16. MICHAEL POLLAN, THE OMNIVORE'S DILEMMA 149 (Penguin Books 2006)

[hereinafter Pollan].
17. See Hornstein, supra note 15 at 1549.
18. See METRE VAARST ET AL., Sustainable Veterinary Medical Practices in Organic
Farming: A Global Perspective, in GLOBAL DEVELOPMENT OF ORGANIC AGRICULTURE:

CHALLENGES AND PROSPECTS 241, 247 (N. Halberg et al. eds., 2006) available at
http://orgprints.org/13734/ [hereinafter Veterinary Practices].
19. See Vonne Lund, Animal Welfare and Ethics in Organic Agriculture, in ORGANIC
AGRICULTURE: A GLOBAL PERSPECTIVE 187, 187 (Paul Kristiansen et al. eds., 2006)

[hereinafter Lund].
20. See id. at 191.
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haviors, including a "freedom of choice" of food and drink, the ability to move about, lie down, and remain in a social herd.'
The average consumer postulates a somewhat different definition of organic livestock production than the average farmer. Consumers think organic meat is healthier, better for the environment,
and free from synthetic chemicals that may be harmful to long-term
health.22 Consumers also think livestock raised in an organic system
receive better treatment than livestock produced in a conventional
style system." Those choosing to eat organic meat also see organic
meat as offering a safe haven from various food scare epidemics,
such as Mad Cow. 4 In fact, after every major food scare, a subsequent surge in organic food sales followed."
B. CreatingCertified Organic Livestock ProductionStandards
Faced with such a variety of ideas, and without any regulation,
consumers expressed frustration over too many labeling standards
and production techniques and demanded a definition they could
trust." Some feared unscrupulous farmers could potentially hoodwink consumers by making false claims about the processes used to
The United States Department of Agriculture
raise the animals.
(USDA) recognized the need to quell any fears and set about creating a codified set of guidelines to harmonize the use of the term
"organic" on a food label. The organic certification process is important because it protects consumers, and farmers, against the use
of misleading or even false labels and claims.28 It also serves as a
guideline for farmers to improve production methods and gain acMette Vaarst, et al., Animal Health and Nutrition in Organic Farming, in
AGRICULTURE: A GLOBAL PERSPECTIVE, 167, 175 [hereinafter Animal
Health].
22. See generally Christopher T. Jones, Note, The Manic Organic Panic: First
Amendment Freedoms and Farmingor the Attack of the AgriculturalAppropriations Rider,
26J. LAND RESOURCES & ENVTL. L. 423, 427-429 (2006) [hereinafterjones] (describing
various reasons consumers choose to purchase organic food).
23. See Vaarst et al., supra note 14.
24. WilliamJ. Friedman, The Framerworkfor Global OrganicFood Trade Circa 2005:
Accomplishments and Challenges, 60 FOOD DRUG L.J. 361, 364.
25. See Pollan, supra note 16, at 152.
26. See Lautaro Perez Rocha & Ana Laura Varsi, The Natural Beef Market in the
United States
(Oct. 2003), available at http://www.agmrc.org/media/cms/
naturalbeefmarket_018E46A617FBF.pdf [hereinafter Rocha & Varsi].
27. Id. at 9.
28. See FAO, Organic Certification Schemes: Managerial Skills and Associated Costs
(2007) available at ftp://ftp.fao.org/docrep/fao/010 /a1227e/al227eO3.pdf.
21.

ORGANIC
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cess to various export markets and price premiums. 9 Accredited
certification bodies, in addition, must be transparent, impartial and
ensure the farmer maintains organic standards throughout the entire process from "the earth to the consumer."3 The U.S. made several unsuccessful attempts to implement a national organic standard
occurred before the National Organic Program (NOP) finally became law in 2002.1
Today, a farmer wishing to sell meat labeled as "organic" in the
United States must follow the certification and production guidelines put forth in the NOP.32 Foreign livestock farmers wishing to
export their organically produced meat must also obtain a certification through one of the NOP's forty international certifying agencies." A product cannot be certified organic unless it is grown in a
controlled environment where all inputs and other conditions can
be fully monitored.34 Organic production standards cover everything that might influence the animal. 5 This includes animals raised
in both organic stable and organic pasture systems.36 The standards
also include all handling by humans, transport, slaughtering, as well
as all influences to the environment caused by the animals.37

29.

See id.

30. Id. at 28.
31. See National Organic Program, 7 C.F.R. § 205.100 (2005). The USDA's first
attempt at setting forth organic regulations registered nearly 275,000 angry complaints from consumers all complaining that the proposed rules were in no way in
accord with what consumers and farmers alike thought definition of organic should
be. See Lauren Zeichner, Product vs. Process: Two Labelling Regimes for Genetically

Engineered Foods and How They Relate to Consumer Preference, 27

ENVIRONs

ENvTL. L.

& POL'YJ. 467, 475 (2004). See generally Hornstein, supra note 15, at 1541-1553

(giving a thorough account of the creation and history of the NOP).
32. National Organic Program, 7 C.F.R § 205.100 (2008).
33. Id.; see also United States Department of Agriculture, List of Accredited Certifying Agents, available at http://www.ams.usda.gov/AMSvLo/ams.fetchTemplate

Data.do?template=TemplateJ&navID=NationalOrganicProgram&leftNav=NationalO
rganicProgram&page=NOPACAS&description=USDA%20Accredited%Certifying%
20Agents&acct-nopgeninfo (providing list of all domestic and foreign based companies capable of providing USDA organic certification).
34. See Claire S. Carrol, Comment, What Does "Organic"Mean Now? Chickens and
Wild Fish Are Undermining the Organic Foods ProductionAct of 1990, 14 SANJOAQUIN
AGRIC. L. REV. 117, 139 (2004).
35. Bernhard Homing, Organic Livestock Husbandry and Breeding, in ORGANIC
AGRICULTURE: A GLOBAL PERSPECTIVE 151, 152 [hereinafter Homing].

36. Id.
37. Id.
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II. LIVESTOCK PRODUCTION IN A CERTIFIED ORGANIC SYSTEM

Analyzing both consumers' and farmers' view of the meaning of
the term "organic," the next section of this article addresses some
issues, and possible solutions, resulting from National Organic Program (NOP) regulations.'
A. CertificationEnforcement Issues
The moment a new standard is created, unscrupulous farmers
inevitably will attempt to reap the economic benefits without accepting the responsibility of performing the social requirements of the
new standard. 9 Luckily, the farmers attempting to find a way
around the NOP standards appear to be the exception and not the
rule. Most farmers undergoing the time and expense of becoming
compliant with NOP standards want those high standards strictly
enforced throughout production." In practice, however, enforcement of NOP compliance proves problematic.
Certifying agents may conduct one on-site inspection annually,
and no mandatory product testing must occur during this inspection.' NOP regulations simply state there may be periodic testing
for harmful pesticides, chemical residue or the presence of other
prohibited substances."

Farmers are also supposed to notify the

inspection agents of potential contamination that may be accidentally introduced, often through wind or rain, into their organic pasture land, but farmers typically do not even realize if any contamination occurred.

Even if they do realize contamination occurred, the

farmers are almost certainly better off staying silent and turning a
blind eye to any potential contamination. If the certified organic
pasture is contaminated - even accidentally - the farmer faces a pos-

38. Many organic livestock farmers in Latin America may also seek to obtain an
organic certification established for an export market other than the United States.
While regulations under the EU's organics program, as well as that of IFOAM are
relatively similar to the NOP, and many of the solutions to broader issues such as
housing and feed can be applied to multiple standards, this article will only be addressing the language used in the NOP.
39. See David Barnhizer, Waking from Sustainability'sImpossible Dream: The Decisionmaking Realities of Business and Government, 18 GEO. INT'L EN..TL. L. REv. 595, 652.
40. See Organic Trade Association, Survey: Farmers Want Strict Organic Standards Maintained, http://www.ota.com/news/press/150.htrnl (last visited Nov. 3,
2008).
41. 7 C.F.R. § 205.670(b).
42. Id.

JOURNAL OF FOOD LAW & POLICY

[VOL. 4:209

sible loss of certification and an ensuing loss of income.43 Staying
silent, however, poses a problem since organic food can easily be
accidentally contaminated, negating the benefits of the organic certification requirements. 4 If the certifying body suspects a violation
of the NOP's standards - which is often hard to detect during only
one brief visit a year - the certifying body is to conduct testing of
the final organic product at its own expense?' Faced with the rising
cost of maintaining organic certification and a potential loss of
business, farmers may be best served to just switch to another
cheaper, less strict, certifying agent.
USDA's auditors find great difficulty in ensuring that the certification agencies in foreign jurisdiction are following the procedures
mandated by the NOP and enforcing all necessary requirements."
The problem with private certification agents overseas is similar to
the domestic certifying agents. The system appears to be set up to
enforce standards as loosely as possible. Certifiers are essentially in
competition with each other to attract as many clients as possible by
keep costs as low as possible. This often will result in infrequent and
inadequate inspections, a lack of sanctions, and insufficient enforcement of rules. 7
Proper punishments for farmers found in violation of their organic certification requirements present a major problem. When
one organic farmer is found to be in violation of organic standards,
all organic food farmers often suffer, making the organic industry
unique.4 8 Complaining about other farmers who fail to follow standards or an absence of standard enforcement may cast all farmers,
even those in compliance, in a negative light. Illustratively, an erosion of consumer confidence in organic certification standards occurs following public farmer protests about fraudulent organic practices." In fact, some have gone so far as to say that the potential risk
of loss of domestic and foreign demand that could result from a

43. 7 C. F.R. § 205.671.
44. See e.g. Michelle T. Friedland, Article, You Call That Organic? The USDA's
MisleadingFood Regulations, 13 N.Y.U. ENvTL. L.J. 379, 398-399 (2005)) [hereinafter
Friedland](explaining pesticides often drift beyond their targets.
45. See 7 C.F.R. § 205.670(b).
46. See USDA, Audit Report: Agricultural Marketing Service's National Organic Program, at 13 (2005), available at http://www.usda.gov/oig/webdocs/01001-02HY.pdf.
47. See id.
48. See Endres, supra note 1, at 36.
49. SeeJones, supra note 22, at 445.
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thorough organic certification audit may not be worth the risk. °
Farmers paying for extensive testing are at a competitive disadvantage against farmers that simply keep their mouths shut and follow
the NOP regulations." The best solution to problems of certification violation is probably strict self policing by farmers. Organic
fraud by a few farms injures the organics industry as a whole. 2
Since all organic farmers' profits appear to be intertwined, it is in
the monetary interest of all farmers to follow the NOP standards as
stringently as possible.
B. Are the OrganicLivestock Standards Living Up to Both Farmer
and Consumer Expectations?
Whether or not consumers receive the benefits from certified
organic meat that they expect to receive depends on the exact benefit the consumers wish to obtain. 3 Potential environmental improvement leads many consumers to purchase organic meat. Livestock produced in an organic system is almost certainly better for
the environment than conventional production methods.' The lack
of chemical fertilizers, wide scale waste disposal systems, and use of
other synthetic chemicals makes for substantially less air pollutions
and almost no soil or groundwater pollution.' Livestock receiving
the majority of their food from an organic pasture system can remove thousands of pounds of greenhouse gases from the atmosphere every year.
Converting the sixteen million acres currently
growing corn used to feed cows to efficiently managed pasture land
would result in an additional atmospheric improvement equivalent
to taking four million cars off the road.5 7 There still remains environmental concern over the massive amount of oil being used to
transport the organic meat to the final point of consumption.
It
50. See Endres, supra note 1, at 36.
51. See Friedland, supra note 44, at 421.
52. See Int'l Trade Centre, United States Market for Organic Food and Beverages, at

2 (2002), available at http://www.intracen.org/Organics/documents/us-market.pdf
[hereinafter Int'l Trade Centre].
53. See Friedland, supra note 44, at 407.
54. See Pollan, supra note 16, at 182.

55. See id. at 183.
56. Id. at 197.
57. Id. at 198.
58. See

generally

BBC

News,

Local

Food

'Greener

Than

Organic',

http://news.bbc.co.uk/2/hi/science/nature/4312591.stm (last visited Nov. 2,
2008) (describing the hidden environmental harms occurring during the shipment
of organic foods).
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takes approximately seven to ten calories of fossil fuel energy to
9 As long as conbring one calorie of energy to the American plateY
sumers continue to purchase food not locally grown - and there are
no indications that most consumers or farmers intend or even want
to change current patterns - this problem stands little chance of
being remedied.
Consumers frequently state that health concerns lead them to
purchase organic meatY Problems may exist with the use of the
very term "healthy."'" Does the consumer wish to eat meat that contains less fat? Does the consumer intend to avoid ingesting any synthetic chemicals possibly harmful to humans? Livestock raised under organic standards will not intentionally contain any antibiotics
or synthetic chemicals. 2 The USDA, however, refused to allow any
additional labeling indicating the end product does not contain GeThe USDA thought any
netically Modified Organisms (GMO)"
such label implied food containing GMOs is unsafe, and no such
evidence exists indicating harm results from GMO consumption."
Organic food can be shown to contain much less pesticide residue and growth hormones, but neither pesticides nor growth hormones have been demonstrated to cause extensive harm to humans.' However, the relatively young age of the organic meat industry has not allowed for a long term study to properly determine
the true health benefits obtained from organic meat.'
One recent survey, questioning the main reason consumers
purchase organic meat, found the participants' purchasing decision
frequently fueled by the thought that organic meat is free from any
harmful diseases or bacteria and safe overall." Organic standards
will not protect against every food-borne disease but will ensure
freedom from Bovine Spongiform Encephalopathy (BSE), commonly known as Mad Cow Disease. BSE is thought to be caused by

59. Pollan, supra note 16, at 183.
60. Id. at 177.
61. See generally Id. at 177-78.
62. See, e.g. 7 C.F.R. § 205.237 (prohibiting use of any chemicals not approved as
safe and placed on National List); 7 C.F.R. § 205.670(b).
63. See Friedland, supra note 44, at 416.
64. See id.
65. See Pollan, supra note 16, at 177; see also Kirsten Brandt et al., Food Quality, in
ORGANIC AGRICULTURE: A GLOBAL PERSPECTIVE 305, 317 [hereinafter Brandt et al.]
(listing reasons studies involving organically produced food have not detected discernable health benefits).
66. See Brandt et al., supra note 67, at 317.
67. See Rocha & Varsi, supra note 26, at 10.
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feeding slaughterhouse remains of various animals to cattle.6 BSE
will not occur under organic standards because the feed given to the
livestock must be organically certified and, thus, may not contain
any animal byproducts. 9
Recent surveys, however, indicate that not all consumers are
even entirely sure what benefits they want to gain from purchasing
organic food. In a survey conducted by Whole Foods, one of the
world's largest sellers of organically labeled food, the majority of
consumers did not know conventional food contains antibiotics and
hormones potentially harmful to humans.0 When alerted to the
potential ill effects of these chemicals, sixty percent of those surveyed then wanted organically certified meat to be free of antibiotics
and hormones.7 '
The same survey results indicated only thirty seven percent of
organic consumers wanted the organic livestock standards to ensure
humane animal conditions." Only thirty percent of those surveyed
expressed the desire for organic standards to ensure a humane
slaughter. 3 Others suggest that animals are "sentient" beings with
strong emotional as well as physical needs, but the USDA chose not
to adopt this viewpoint." The NOP organic standards regulating
livestock production recognize the immense burden farmers might
face if they are forced to cater to the animals' emotional as well as
physical needs. It must be remembered that above all farmers are
producing livestock to make money and must do so in a manner
making profit realistic. Worrying too much about the total feelings
of livestock detracts too much from this main goal. The NOP correctly balances the animals' overall welfare and needs with the need
to maintain a viable and profitable market for farmers.7 5 Thus, almost all antibiotics - even those not yet found to be harmful to humans - are prohibited because antibiotics are dangerous to the organic system even at the expense of individual animals." Further,
true animal welfare cannot come from a mere set of standards
68.

See generally Myers, supra note 13, at 104-106 (providing an overview of the

reasons cattle acquire BSE).
69. 7 C.F.R. § 205.238.
70. See Rocha & Varsi, supra note 26, at 9-10 (citing survey conducted by Whole
Foods).

71.
72.
73.
74.
75.
76.

See id.
See id. at 10.
See id.
See Lund, supra note 19, at 187.
See id. at 189. See 7 C.F.R. § 205.238.
See § 205.238.
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alone." There must be sound management and advanced farmer
training"8
Some farmers and consumers may complain because the USDA
policies seem to treat organic farming exclusively as a business and
neglect the many potential positive benefits aside from profit. This
view is substantiated by the fact the NOP is at its core a marketing
statute. The NOP is not a statement about quality or nutrition, but
is in fact a label meant to facilitate trade. Upon the USDA's first
attempt to create an organic certification system, former secretary,
Dan Glickman, explicitly stated organic "is not a statement about
food safety, nor is 'organic' a value judgment about nutrition or
quality. For consumers, the organic standards offer another choice
in the marketplace."79 To maintain the meaning and integrity of the
organic label it is important that the label actually contain standards
that live up to consumer expectations."s The USDA, however, purposely designed the NOP to regulate the process of producing organic food not the end quality. There is no mandatory testing for
antibiotics, growth hormones, synthetic chemicals, supplements or
other potential pollutants to the quality of the meat.' The farmers
and certifying agents are not doing anything wrong by following the
NOP regulations, but the regulations themselves define organic to
mean something other than what most consumers think it means."
Livestock farmers can benefit more by simply following the standards in place, even with consumer misconceptions. Pointing out
any potential flaws in the system ultimately hurts the farmers bottom-line. This is somewhat at odds with the idea of the NOP mainly
serving as a marketing statute. Consumers are expecting to pay between a ten to twenty percent premium for organically certified
meat:83 they should be getting the product they expect.
The most beneficial long-term strategy for both farmers and
consumers is one of education. One of consumers' main reasons
for not purchasing organic meat is a lack of information and understanding of the potential benefits."' A program of continued educa77.
78.

See Horning, supra note 35, at 155.
See id.

79. USDA Foreign Agricultural Service, supra note 11, at 16.
80. See Vaarst et al., supra note 14, at 1.
81. See generally 7 C.F.R. § 205.660 (describing in detail the various certification
enforcement regulations).
82.

See Freidland, supra note 44, at 405.

83. Int'l Trade Centre, supra note 541, at 19.
84. Carolyn Dimitri & Lydia Oberholtzer, EU and U.S. Organic Markets Face
Strong

Demand

Under

Different

Policies,

AMBER

WAVEs,

Feb.,

2006,
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tion and easily available information could increase customer
awareness of what is, and what is not, a real benefit of organic
meat,and promote the continued growth of the organic meat market. On the other hand, the NOP is more than adequate for most
farmers to achieve their desired results. If the goal is to maximize
profits, the wording of the NOP clearly makes achieving this goal
realistic. If a farmer's goal is to maximize environmental benefits
and animal welfare, there is nothing in the NOP regulations that
prevent a farmer from providing the livestock with better conditions.8
C. Issues Directly Related to Animal Production

This article next addresses specific problems encountered by
farmers raising organically-certified livestock. Farmers face difficult
choices choosing the proper feed, breeds, housing and disease control methods. The initial conversion process to organic livestock
production is expensive.86 Costs can come from project planning,
technology development, losses during the conversion process, and
training. It is essential for farmers to formulate a long-term plan if
they wish to be successful.
1. Breeding
Successful organic livestock production begins with choosing
the breed best suited to achieving the goals of the farmer. Organically raised livestock production occurs in much different conditions
than conventional livestock production - meaning different breeds
of animal are best suited to maximize production potential than
most farmers are accustomed.

http://www.ers.usda.gov/AmberWaves/FebruaryO6/Features/featurel.htm

(last

visited Nov. 2, 2008).

85. See 7 C. F. R. § 205.1-205.35 (providing no limitation for farmers raising
livestock with higher standards than those required).

A particular production

method may be mentioned, nonetheless, but it often takes years of lobbying the
USDA for allowance of a new label, and the attempts to institute a new label are
typically met with heavy resistance from other farmers. See Steve Bjerklie, Label
Mysteiy: What's an Antibiotic? Even USDA isn't Sure, MEAT & POULTRY, Jan. 3, 2008,
http://www.meatnews.com/feature-stories.asp?ArticleID=90407 (last visited Nov.
2, 2008).
86.

See Pallavi Gogoi, Going Organic: The Profits and Pitfalls,

ONLINE,

May

25,

2006,

BUSINESS

WEEK

http://ofrf.org/pressroom/organic newsclips/

060525_businessweek-organicsupply.pdf (last visited Nov. 13, 2008).
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The animals typically used in conventional livestock production
are bred to produce the maximum amount of meat in the shortest
period of time." These breeds require tremendous amounts of feed
to fulfill their genetic potential.' Acquiring that much certified organic feed could be cost prohibitive for organic farmers and may
not even be available for the farmers that can afford it."9 When
these breeds do not receive the optimal amount of food, the animals
are left feeling hungry and can develop behavioral problems, like
feather pecking in chickens." Even if the proper amount of organic
feed can be obtained, the most commonly used breeds of livestock
can still develop other problems. The most widely used breed of
broiler chicken reaches full slaughter size in only seven weeks." The
chicken grows so fast that it often suffers leg failure. 2 This is not a
problem in the conventional production system because the chickens are housed in cages, but special consideration must be given to
organic systems requiring the chickens to be able to roam freely. 3
Many farmers do not breed animals on site, but purchase the
livestock from breeding companies.94 This poses a problem since
many breeding companies only breed conventional animals." Since
the market is relatively small and only starting to grow, large scale
breeding farms have only just started to develop what would be consider a breed properly suited for organic systems. 6 Further, natural
breeding methods are preferred in organic systems.97 However, artificial insemination, which is still allowed under NOP standards,"
proves to be the superior method in terms of disease prevention
and elimination of potential deformities.9 Farmers can maximize
profits and efficient production by learning to breed animals on site
and choosing which breed traits are best suited for their particular
farm.
87. See Horning, supra note 35, at 157.
88. See id.
89. See id. (noting the world hunger problem for humans).
90. See id. at 158.
91. Pollan, supra note 16, at 171.
92. Id.
93. See 7 C.F.R. § 205.239; see also Horning, supra note 35, at 161.
94. Id. at 157.
95. Id.
96. Id. at 162 (noting that big poultry breeding companies will not develop an
organic breed in the short term because the organic market is too small for them).
97. Id.
98. See generally 7 C.F.R. §§ 205.1-205.35 (providing no limitation on artificial
insemination).
99. Lund. supra note 19, at 193.
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The NOP currently does not provide any requirements for
choosing specific breeds,' although such a regulation may be helpful in preventing the breed-specific problems previously discussed.''
Organic livestock production systems, however, are very different on
every farm so it would be impractical to propose suggested breeding
goals for every situation. Some breeds may be better suited for production methods that are predominantly outdoors while some
breeds may be better for animals that will be raised mostly indoors.' 2 There often must be a trade-off in "productivity" when
breeds are chosen to maximize disease prevention and "hardiness"
Years of intense antibiotic use may have been
for local conditions.'
merely hiding genetic weaknesses in some breeds.'0 ' This can cause
problems once the antibiotics are removed from the equation and
may result in some poor production yields until the best breeds for
organic production in a particular region can be discovered.11

Or-

ganic livestock farmers need to share information with other farmers in similar environmental conditions about the breeds that are
most efficient. As the organic meat market matures, farmers will be
able to gain knowledge about the best breeds and achieve maximum
results in the shortest period possible. It will be unrealistic and possibly unhelpful for the NOP to propose any regulations specifying
the particular breeds to be used in organic livestock production.
2. Living Conditions and Feeding Requirements
The NOP required livestock living conditions:
(a) The producer of an organic livestock operation must establish and
maintain livestock living conditions, which accommodate the health and

natural behavior of animals, including:
(1) Access to the outdoors, shade, shelter, exercise areas, fresh air, and
direct sunlight suitable to the species, its stage of production, the climate, and the environment;

100. See generally 7 C.F.R. §§ 205.1-205.35.

101.
102.
103.
104.
105.

See infra note 91.
Horning; supra note 35, at 161.
Id. at 157
Pollan, supra note 16, at 222 (quoting livestock farmerJoel Salatin).
Id.
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06
(2) Access to pasture for ruminants'

The NOP clearly specifies accommodations must be made for
animals "natural behavior," which might lead some to believe cows,
having evolved to eat grass, would be able to in fact graze on grass in
a pasture.' 7 The NOP merely states, however, that farmers must
provide ruminants the extremely vague and not clearly defined "access to pasture." An official government statement explained "access" meant merely providing the animal with an "opportunity to
exit any barn or enclosed structure."'0 8 The requirement does not

mean the entire herd must have access at once, nor does it set forth
any standards on total size of the pasture or even the amount of
time the animals may spend outside.' 9 Farmers are left to decide for
themselves just how much room to provide the livestock."' Nothing
prevents farmers pressed for space from providing the livestock with
a tiny jail-style courtyard and severely limiting the time outside."' On
one organic farm, about 20,000 chickens had access to a small outside area "not nearly big enough" to accommodate all of them."'
However, the birds are so vulnerable to disease or infection, the
farmers are secretly hoping the chickens never actually do set foot
outside."3 Even if the chickens did go outside, they might quickly
destroy the grass through over consumption and poisonous manure."' Luckily for the farmers, there is little chance of this actually
happening."5 Organic standards allow the chickens to be locked
inside until they are five weeks old."6 By this time the chickens establish a routine and do not even notice the outdoor area. 1 7 The
chickens are slaughtered at seven weeks and this two-week window
with "access" to the outside makes the option less of a "lifestyle" and
more of a "two-week vacation option.""' 8
106. 7 C.F.R § 205.239.
107. See Pollan, supra note 16, at 157.
108. USDA Agricultural Marketing Service, Access to the Outdoors for Livestock
(2002), available at http://www.ams.usda.gov/nop/NOP/PolicyStatements/LivestockAccess102902.pdf.
109. Id.
110. Id.
111. See Pollan, supra note 16, at 171-172.
112. Id.
113. Id. at 172.
114. Id. at 210.
115. Id. at 172.
116. Pollan, supra note 16, at 172.
117. Id.
118. Id.
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Ideal housing designs for organic livestock production suggest
feeding barriers be created to prevent unfair competition for food."'
The concept of feeding barriers contradicts the idea of allowing for
natural behavior, nevertheless, because competition for food occurs
in nature. The farmers in charge of feeding the livestock, however,
will want to ensure that there is no competition and that all animals
receive the necessary amount of food as organic feed can cost up to
three times the cost of normal feed.'20 Feeding livestock organic
feed grown on-site lowers costs, but additional problems are created
by the extra room then required to both grow the feed and house
the animals.
Raising the animals in an organically certified grazing system is
a simple, fully NOP compatible solution to problems of both housing and feeding livestock. Grazing systems are often the most efficient means of producing organic livestock due to the minimal inputs and relatively low labor required.'2' The pasture where the
animals are grazing must first be certified as organic. ' To become
certified the farmer needs to provide maps and also a history of the
crops grown and the methods used to grow such crops on the pasture.' There also may need to be a "buffer zone" if there are pesticides or chemicals in use in nearby areas.' Some farmers may see
the "buffer zone" as a waste of space, but pesticides can easily seep
into the groundwater and remain present, contaminating the grass
and water the livestock will eat and drink. The farmer may be operating at a loss during the initial planning and conversion process to
certified organic grazing, but due to the lack of chemical inputs or
purchasing of seeds, the pasture method of feeding can prove more
system animals
cost effective in the long run. On a truly efficient
25
can feed on plant wastes as they do in the wild.
Raising livestock in an organic grazing system provides additional benefits beyond monetary considerations and easily satisfying
organic housing conditions. Feeding cattle with grass produces beef
with a consistency and taste that is preferred by organic meat con119. Horning, supra note 34, at 152.
120. Philip Brasher, Organic Food Farmers Lose Ground to Imports, DES MOINES
REGISTER, Oct. 8, 2005, at 1, available at http://ofrf.org/pressroom/organic_
news_clips/051008_desmoinesreg.organicimports.pdf.
121. Veterinay Practices,supra note 18, at 175.
122. 7 C.F.R. § 205.237.
123. The New Farm, CertificationArchive, http://www.newfarm.org/certification/
certificationarchives.shtml#Livestock (last visited Nov. 2, 2008).

124. Id.
125. Pollan, supra note 16, at 149.
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sumers. On the other hand, traditional grain-fed cattle show more
signs of marbling, 6 which consumers traditionally value more. 7
Organic consumers, however, seem to prefer the leaner beef resulting from a grass-fed diet.'28 Grass-fed cattle, even those not organically certified, will be leaner than those fed with organically certified
grain because the type of feed an animal consumes affects the final
product, not whether or not the feed is organic.
In grazing systems, farmers must pay careful attention to the
quality of the grass. The grass is the key to the food chain and the
If the
fuel for the growth and health of everything in that system.'
farmer allows for overgrazing, the pasture will deteriorate over time,
eventually turning into an infertile desert.'3 ' Undergrazing can also
lead to problems and a lack of productivity."' When the system is
managed right, however, grass will flourish, providing ample cheap
feed, and the overall quality of the land will improve as well.'33 Close
supervision must be paid to all aspects of the pasture system to ensure the greatest results. The optimal amount of supervision required does not actually necessitate more labor, but instead calls for
advanced knowledge. Thorough education and training must be
given to farmers to achieve maximum pasture efficiency. Also, this
knowledge must be customized to the local conditions and even the
local breeds of grass.' In grazing systems, the waste created by the
cattle is maximized, as well, and used as fertilizer. Both money and
space can then be saved because there is no need for the advanced,
high tech, energy-inefficient and often environmentally-harmful
waste disposal system used in conventional systems. Chickens added
to the grazing system provide a viable function by eating harmful
insects and other parasites that are found in the cow manure that
may harm the other animals.'33 The chicken clean-up crew complements the idea there is no real waste in nature and "one creature's
waste becomes another creature's lunch."'36 As long as the different
animals are properly rotated between different pasture areas at dif126.

Rocha & Varsi, supra note 26, at 3, 17.

127. Id.
128. Id.
129.

See Pollan, supra note 16, at 177.

130.
131.
132.
133.
134.
135.
136.

Id. at 188.
Id. at 190.
Id. at 191.
See Pollan,supra note 16, at 191.
See id.
See id. at 211.
Id. at 214
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ferent times, the use of space is being maximized and farmers are
essentially getting double the profits from the same area. Therefore, raising livestock in an efficiently maintained organic grazing
system can maximize profits even on farms without extensive
amounts of land.
3. Organic Livestock Health Maintenance and Disease Prevention
Animal health is one of the most beneficial and challenging areas of certified organic livestock production. Unlike conventional
style farming systems, good health in organic livestock production
requires a focus on disease prevention instead of disease treatment."' Optimal disease prevention combines many of the previously discussed issues.'8 Farmers need to concentrate on good grazing management, allowing animals to exhibit natural behavior, and
carefully choose breeds that thrive in the environment where production is taking place. 9 Farmers must also be aware of all potential outside influences. Salmonella can remain for up to one year in
outside pasture areas.'40 Therefore, it is important that organically
raised livestock do not use the same pasture or same housing areas
as conventional animals that may spread salmonella or other parasites, and farmers need to avoid the introduction of possible disease
carrying conventional animals into an organic system.'4' Some studies, though, demonstrate positive news for organic farmers, finding
a mostly grass based diet leads to increased animal resistance of
zoonotic' pathogens, like salmonella."3 In order to be truly effective farmers must develop a comprehensive disease prevention strategy that extends to all areas of a farm; especially for farms containFarmers must also
ing both organic and conventional systems.'
work to ensure that the livestock do not acquire any diseases during
transport to an organically certified slaughterhouse. '
The NOP also states a farmer may not:
Withhold medical treatment from a sick animal in an effort to preserve
its organic status. All appropriate medications must be used to restore
137.
138.
139.
140.

See Veterinary Practices,supra note 18, at 248.
See infra Part II.G1-2.
See Veterinary Practices,supra note 18, at 248.
See Animal Health, supra note 21, at 179.

141. See Veterinary Practices,supra note 18, at 263.
142.

Id. at 272.

143. See Brandt et al., supra note 62, at 311.
144. See Veterinary Practices, supra note 18, at 272.
145. See Animal Health,supra note 21, at 180.
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an animal to health when methods acceptable to organic production fail.
Livestock treated with a prohibited substance must be clearly identified
and shall not be sold, labeled, or represented as organically produced. " 6

This regulation presents a problem to farmers raising an exclusively
organic livestock herd. There is now a question over what to do
with the newly non-organic animal. The farmer now cannot make
any money selling this animal; sending one animal to a slaughterhouse does not make any economic sense. Keeping the animal alive
is an inefficient use of resources. It may make more sense, and also
can arguably be in accord with promoting natural living conditions,
to just quarantine the animal and risk the potential of death. In nature animals are left to fend for themselves. Natural selection then
serves to eliminate the weakest animals.
Guaranteeing a truly disease free organic livestock system requires close supervision from farmers. Even though there are claims
that current U.S. organic farming standards favor large farmers, the
amount of individual attention and close scrutiny required to fully
make organic farming truly suitable for
maximize production 1 4may
7
farmer.
scale
the small

III. THE MASSIVE CERTIFIED ORGANIC LIVESTOCK PRODUCTION
POTENTIAL OF BRAZIL
"Brazil is among the countries that will dictate the pace and
global growth of the agriculture industry over the next decade." "8
The next section of this article will focus on the opportunities
and obstacles facing Brazil's ability to increase farming revenues and
improve environmental conditions by focusing on certified organic
production. Solutions will be put forth to work around the potential pitfalls. Recommendations will also be made for public policy
choices to achieve this goal and suggestions for small-scale farmers
to also participate in this exciting growth opportunity.
A. Frameworkfor Brazilian OrganicLivestock Production
Total foreign sales of Brazilian agribusiness reached $16.5 billion during the first four months of 2007 alone. "9 This includes a
146. 7 C.F.R. § 205.238(c)(7).
147. See Pollan, supra note 16, at 221.
148. Cattle Site News Desk, Feed Specialist Moves Into Brazil, Dec. 27, 2007
(last
http://www.thecattlesite.com/news/21052/feed-specialist-moves-into-brazil
visited Nov. 2, 2008).
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67.4% increase of imports to the Middle East, a 34.95% increase to
the E.U. and a 33.4% increase to Africa." Beginning in 2004, Brazil
became the world's leading exporter of beef and poultry.' 5' Brazil's
52
poultry exports account for forty-one percent of the global trade,
and revenue from poultry exports reached $3.5 billion in 2005. 5
Brazil's pork exports account for fifteen percent of the global
trade.TM As of 2004, Brazil also raised the world's largest cattle
herd, 155 with sales of exported beef totaling $2.9 billion between
January and August of 2007, and total volume of beef reaching 1.77
million metric tons for the same period, 14.6% increase over the
same period in 2006.156 The U.S. accounted for over 106,000 tons of

processed beef, worth $194 million, during this period.5 7 Internal
demand for meat within Brazil continues to rise due to an increase
in the population's disposable income. 9
A favorable climate, strong domestic feed supply and inexpensive resources all contribute to the success of the Brazilian livestock
production industry.5 9 During the past thirty years, Brazil's agricultural segment is among the world's fastest growing due to a variety
of factors including increased economic stability, heavy agricultural
technology investing, widely available government credit for farmers, ample land and other natural resources, and cheap labor.'6 ° As a
149. Abreu & dos Santos Guimaraes, supra note 12.
Id.
Constanza Valdes, Brazil Emerges As Major Force in Global Meat Markets,
AMBER WAvEs, April 2006, available at http://www.ers.usda.gov/AmberWaves/
AprilO6/pdf/BrazilFindingApril06.pdf [hereinafter Valdes].
150.
151.

152. Id.
153. Poulty Site, Growth in Brazilian Meat Exports, Animal Feed Industry Drives
Demand for Feed Additives, http://www.thepoultrysite.com/poultrynews/11170/

growth-in-brazilian-meat-exports-animal-feed-industry-drives-demand-for-feedadditives [hereinafter Growth in Brazilian Meat] (last visited Nov. 8, 2008).

154. Valdes, supra note 156.
155. See Clint Peck, What is Brazil's Threat?, BEEF MAGAZINE, May 1, 2004,
http://beefmagazine.com/mag/beef brazils threat/index.html. [hereinafter Peck]
(stating the total amount of cattle heads in Brazil is estimated at between 165-170
milion compared to only 97 million in the U.S.).
156. Bovine Exports from Brazil Grow by 20%, ABCC

NEWS,

Sept. 30, 2007

http://abccnews.blogspot.com/2007/09/bovine-meat-exports-from-brazil-growby.html (last visited Nov. 8, 2008).

157. Id.
158. See Growth in Brazilian Meat, supra note 158.
159. USDA Foreign Agriculture Service, Livestock and Poultry: World Markets and
Trade, at 15 (Nov. 2005), available at http://www.fas.usda.gov/DLP/circular/
2005/05-1 1LP/trade.pdf [hereinafter Livestock and Poultry].
160. Fabio R. Chaddad & Marcos S. Jank, The Evolution of Agricultural Policy and
Agribusiness Development in Brazil, CHOICES, 2006 at 85, 85, available at
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result of heavy investment in agriculture research and technology,
Brazil is considered the owner of some of the most "modern and
productive agricultural technology" in the world.'6 ' Total livestock
production can be expanded to meet consumer demand and also
Brazil still has over
keep environmental damage to a minimum.'
ninety million hectares of untouched and fertile farmland."' Certified organic livestock could easily be introduced into this farmland."n Brazil already possesses the large affordable labor force necessary for proper organic production.' Plus, organic farming may
in drought prone and
be especially helpful for livestock production
66
the semi arid areas in northeast Brazil.

Only four percent of Brazil's massive cattle population is raised
in conventional style North American feedlots.'67 These common
production settings fall into accord with NOP standards - minus
official certification - by using natural grass as feed and avoiding the
use of synthetic chemicals, antibiotics and growth hormones. Many
of these non-certified organic style farms, however, are in poor areas
and have no direct access to the export destinations. Additional
government spending may be necessary to enable all sizes of Brazilian farms to take advantage of the organic market. Brazil's already
massive farming system, coupled with livestock production conditions already very similar to those required by the NOP, place Brazil
in a unique position to capitalize on the exploding demand for certi-

http://www.choicesmagazine.org/2006-2/tilling/2006-2-08.htm [hereinafter Chaddad &Jank].
161. Abreu & dos Santos Guimaraes, supra note 12.
162. Compare Myers, supra note 13, at 231 (listing steps taken by Brazilian farmers
to reduce destruction of the rainforest), with ORGANISATION FOR ECONOMIC COOPERATION AND DEVELOPMENT (OECD), AGRICULTURAL POLICY REFoRM IN BRAZIL 2-3

(2005) available at http://oecd.org/dataoecd/3/52/35543248.pdf [hereinafter
OECD] (noting the rapid agricultural growth in Brazil leads to harsh implications
for the Amazon rainforest and large scale commercial livestock production is responsible for the majority of deforestation).
163. Abreu & dos Santos Guimaraes, supra note 12.
164. But cf OECD, supra note 167 at 5 (suggesting Brazil's agricultural policies
must take into account the policing of a vast area).
165. USDA Economic Research Service, The Future of Brazil's Agricultural Sector,
available at http://www.ers.usda.gov/publications/agoutlook/
34-35 (1998),
May1998/ao251L.pdf.
166. M. Siegmund-Schultze & A. Valle Zarate, Organic and Alike Farmingin Latin
America: State and Relevance for Small-Scale Livestock Keepers 3 (2007), available at
http://orgprints.org/9401/ [hereinafter Schultze & Zarate].
167.

Clint

Peck,

Brazilian Beef, BEEF

MAGAZINE,

June

1,

2002,

http://

beefmagazine.com/mag/beef brazilian beef/index.html (last visited Nov. 2, 2008).
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fled organic meat. Exporters can then expect to receive on average
a ten to twenty percent premium for organic meat."8
B. Brazilian Efforts to Directly Increase Exports
A profitable organic trade requires work on both the production and marketing segments. 9 Farmers need to establish a relationship with an import company in the destination country.'7 ° Two
of Brazil's biggest beef production companies, Bertin and Friboi,
established partnerships directly with importers and now sell beef
directly to the supermarkets and other final destinations, lowering
costs for all parties.

7

'

The Brazilian Beef Industry and Exporters

Association (Abiec) also works towards increasing export demand by
staging international promotion of Brazilian beef. Abiec conducted
promotional barbeques in various countries introducing potential
customers to Brazilian beef and even going so far as to teach the
customers how to cook the beef.'7' Efforts like these have added
value to Brazilian-produced beef and increased the overall demand.'
Promotion and partnerships will prove to be effective with
all types of meat, not just beef, and also both organic and conventional styles of production. In the end, this leads to more money for
all sized Brazilian farmers.
Recent proactive approaches in internati6nal trade policy play
an increasingly large role in Brazil's continued strong growth of the
agricultural trade. This includes eliminating of tarriffs and nontarriff barriers, and seeking to lower typically high agricultural tariffs
in target countries, like the U.S., and members of the EU, for poultry, beef and pork products.'74 The Brazilian government also took
charge in bringing to the WTO and then settling several potentially

168.
169.
170.

Int'l Trade Centre, supra note 54, at 19.
See id. at 3.
See id.

171. Abreu & dos Santos Guimaraes, supra note 12.
172. Id.
173. See id.
174. See OECD, supra note 167, at 1, 4-5 (noting benefits of Brazil engaging in

more open trade policies); see also Warren Giles, Brazil Files Broadest Attack on U.S.
Farm Aid at WTO, BLOOMBERG, July 12, 2007, http://www.bloomberg.com/apps/news?pid=20601086&refer=latin-america&sid=aBNp5NAUW98g
(last visited Nov. 2, 2008); see generally Brazil and the WTO, Dispute Cases Involv-

ing Brazil, http://www.wto.org/english/thewto-e/countries_e/brazil-e.htm

(last

visited Nov. 2, 2008) (listing the various trade dispute cases Brazil has brought be-

fore the WTO).
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disruptive disputes. 7 " These efforts are expected to give organic
6
livestock farmers access to a little over two billion new customers.'
Brazil has only recently entered the market in China, selling poultry
and pork products, and is expected to gain full access to the US,
India and Mexico markets within ten years as well.'77
While, the Brazilian government has been aiding in promoting
global trade, its agenda is often at odds with itself. Brazil uniquely
possesses two distinct governmental agricultural divisions: the Minister of Agrarian Development (MDA), helping serve small family
farms and the Minister of Agriculture, Livestock and Food Supply
(MAPA), aiming to help mainly the 2.2% of farms that own approximately 56.5% of all land.'78 The goals of these two agencies
often come into conflict."9 At a recent WTO meeting, the MDA
argued for direct subsidies and forms of import control, while the
MAPA argued for greater market access for all countries.'8" While
the MDA may believe its actions truly help smaller farmers, arguing
for greater import barriers and paying more subsidies to small
farmers will come at a global price."' Export market access may
then be restricted for all imports and in the long term hurt Brazil's
place as a global leader in agricultural development.
Brazil faces several other internal restrictions on global trade
such as a volatile exchange rate, poor infrastructure, and decrease of
government spending on food safety and plant and animal inspecAnimal health services, research and infrastructure imtion."'
provements, all necessary to sustain continued growth in all segments of Brazilian agriculture, receive less and less public funding
over time."'3 Brazil already provides a relatively low level of support
to agriculture - which includes research, education and infrastructure - averaging $ 2.7 billion between 2002-2004, or only 0.5% of
GDP."' About half of the support to the agriculture sector currently
175. See Chaddad & Jank, supra note 165; see also Dispute Settlement: Dispute
DS267, United States - Subsidies on Upland Cotton, http://www.wto.org/.
english/tratop-e/dispu-e/casese/ds267e.htm (last visited Nov. 2, 2008) (providing entire history of landmark complaint entered and won by Brazil against United
States direct subsidy aid to cotton farmers).
176. Abreu & dos Santos, supra note 12.

177.
178.
179.
180.
181.
182.
183.

Id.
Chaddad &Jank, supra note 165, at 88.
Id.
Id.
Id.
Id.
See Chaddad &Jank, supra note 165.

184.

OECD, supra note 167, at 3.
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goes towards debt restructuring and preferential credit, potentially
limiting support to more productive areas, like infrastructure improvement.15 In fact, weak rural infrastructure may be the greatest
problem to agriculture development and an increase in organic exports. Brazil must be careful to continue and eventually increase
support toward crucial areas like research and training, both extremely useful for educating farmers on the benefits of organic certification and demonstrating how to convert their operations to satisfy required conditions.
Continued increase in exports and growth in total available export markets depends on an improvement of disease control and
the implementation of increased sanitary controls.' 6 Recent BSE
outbreaks in the North America left Friboi, one of Brazil's largest
organic beef farmers, expecting sales of organic beef to triple in
2006.87
Globally, Australian beef exports are worth more than Brazilian
beef exports, despite trailing in total volume, because the Australian
Brazil needs to
beef penetrates higher valued premium markets.'
achieve globally recognized Foot and Mouth disease-free production
in order to gain access to much of the premium markets, such as the
U.S. 9 By 2005, the Office of International Epizootics expected all
cattle in Brazil to be vaccinated against Foot and Mouth disease.' 8
This initial estimate proved overly optimistic, however, and Brazil
now hopes to eradicate instances of Foot and Mouth disease by
2009.'' Brazil finally demonstrating to the world that its livestock
are largely disease free will open the door to billions of dollars of
potential export markets. Currently North America bans the import
of all but processed Brazilian beef.'92 Recent actions taken by the EU
indicate the pressing need to ensure the rest of the world recognizes

185. Id. at 4; Only 10% of the highways in Brazil are paved. See id. at 5.
186. Valdes, supra note 156.
187. Ahmed El Amin, Organic Meat Market Growth Sparks Supply Shortage, MEAT
PROCESS, July 13, 2006, http://www.meatprocess.com/news/ng.asp?n=69130organic-meat-pork (last visited Nov. 2, 2008).
188. See Livestock and Poultry, supra note 164, at 14.
189. See id.
190. Peck, supra note 160.
191. Farmers Guardian, Brazil Begins FMD Vaccinations, http://www.
farmersguardian.com/story.asp?sectioncode=l&storycode=9398 (last visited Nov. 2,
2008).
192. Valdes, supra note 156 (describing market banning the import of fresh,
chilled, and frozen Brazilian beef).
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Brazilian livestock as disease free.' Meeting global health standard
as soon as possible is needed to ensure the continued growth of the
market. Brazil's exports are even vulnerable - both positively and
negatively - to disease outbreaks in other parts of the world. A 2006
avian flu outbreak in Europe and Asia cost Brazil's poultry exports
$120 million.'
Encouraging and aiding farms to switch to organically produced livestock may be one way to assuage the world's concerns
over food safety. Brazil's government must also continue to spend
money on agricultural programs that help farms of all sizes. Organic education programs and infrastructure improvements should
be two main areas of funding. Infrastructure improvements should
be geared at providing increased access to organically certified
slaughterhouses and increasing the efficiency of those slaughterhouses. A lack of organic slaughterhouses in the U.S. is a major reason U.S. imports most of its organic meat, 95 and Brazil should look
to take advantage of this fact. Bringing animals to a certified organic slaughterhouse in the U.S. adds as much cost as one dollar per
pound for beef or pork and two dollars for every pound of ham or
bacon.' 9 By providing government funding to create organic certified slaughterhouses and increasing the ease and frequency of
farmer access to these slaughterhouses, Brazil will help to rectify this
potential problem.
C. Current OrganicsSituation in Brazil and Methods to Assist Farmers
Achieve Organic Certification

Estimations place the number of families currently practicing
organic farming in Brazil at about 15,000.' 97 Brazil ranks sixth in
193. On Jan 30, 2008 the EU announced it enacted a ban on the importation of
all Brazilian beef products. This move occurred after EU officials claimed that Brazilian standards of animal health and traceability failed to meet the EU standards.
This latest ban expands on the ban already in place on beef from Brazilian states
that have known foot and mouth disease outbreaks. Brazilian officials maintained
the ban is a case of favoritism and is unjustified. See Europe Bans Brazilian Beef. Bra-

zil Calls it Protectionism, BRAZZIL MAGAZINE, Jan. 30, 2008, http://www.
brazzilmag.com/content/view/9094/ (last visited Nov. 2, 2008).
194. With Avian Flu Behind Brazil's Chicken Exports Grow 85%, BRAZZIL MAGAZINE,
June 19, 2007, http://www.brazzilmag.com/content/view/8365/54/ (last visited
Nov. 2, 2008).
195.

See supra note 11.

196.

Pollan, supra note 16, at 235-236.

197. Geovana Pagel, To Sell Organics Abroad Brazil Needs Rules and Regulations,
Oct. 23, 2007, http://www.brazzii.com/component/
BRAZZIL MAGAZINE,
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total area for organic production at 890,000 hectares, behind only
the US, Australia, China, Argentina, Italy and Chile."' Although
seventy percent of all organic food produced in Brazil is exported,
the internal market for organics is growing between thirty and fifty
percent a year.'99 Continued growth looks very likely as income levels continue to increase.?°
Limited financial resources and government support tend to
limit the ability of farmers in many lower income areas from achieving organic certification. Nonetheless, many opportunities still exist
for farmers of all income levels to gain access to the lucrative organics marketplace.
Private organizations, like OrganicsBrasil, help many small
farms in Brazil with the conversion to organic farming. The goal of
OrganicsBrasil is to promote Brazilian organic products in the international market by bringing together manufacturing and processing companies and organic farmers.0 ' OrganicsBrasil helps educate
farmers, promote both national and international awareness of Brazilian produced organic products, and defrays the cost of the certification process.0 2 OrganicsBrasil is forecast to feature around 100
member companies by 2009.23 BioFach Latin America 2006, an or-

ganic food convention, organized by OrganicsBrasil featured a
roundtable held between Brazilian farmers and major foreign buyers, including Whole Foods and Cascadian Farms.2 4 The convention
featured many major Braizilian companies, even non-OrganicsBrasil
members, so more foreign buyers would attend and a greater diversity of products were represented.2 0 5 Last year's fair was expected to

generate around $5 million in income. 06 Organizations like OrganicsBrasil are important because they provide another way for livestock farmers of all sizes to take advantage of organic production.

content/article/184-october-2007/9988.html (last visited Nov. 2, 2008) [hereinafter
Pagel].
198. Omar Nasser, Brazil Jumps on Organics Bandwagon and Becomes World's 6
Largest Grower, BRAZZIL MAGAZINE, Jan. 8, 2008, http://www.brazzilmag.com/
content/view/9037/1/ (last visited Nov. 2, 2008).
199. Id.
200. Id.
201. OrganicsBrasil, Organic by Name and Nature, www.organicsbrasil.org (last
visited Nov. 2, 2008).
202. Id.
203. See Pagel, supra note 203.
204. Id.
205. Id.
206. Id.
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Farmers can also work together to form a cooperative or group
relationship. Large scale organic farms tend to be much more likely
to receive contracts when dealing with wholesale organic food distributors like Whole Foods, Wild Oats and Wal-Mart. Costs, such as
shipping and administration, are much lower when dealing with
only one company, or one centralized decision making entity. A
cooperative essentially functions as one large entity, offering its
members access to a broader market by providing more products at
a lower price due to the increased efficiency in processing, packaging, storage, transportation and other administrative costs.

2°7

The

cooperative can also help its members stay at the cutting edge of
organic production methods by sending members to various trade
fairs, reading trade journals and sharing suggestions and techniques
for increased production methods."' Further, cooperatives will be
useful helping farmers know they are obtaining fair market price for
their organic meat. Cooperatives, however, do not offer farmers an
official organic certification. 9 To save costs, farmers may pool their
money and certify one large communal pasture area as organic.1 °
Farmers, however, must self-regulate the members of the cooperative to ensure that the reputation of the cooperative remains in
good standing. The self-regulating may prove difficult, especially if
the members of the cooperative are spread over a very large area.
While some farmers may prefer cooperatives because the farmers are left with a larger degree of autonomy, for many small and
low-income farmers, an Internal Control System (ICS) is the better
option. The ICS obtains an organic certification for all members,
enabling even the smallest farmers to access international organic
markets.2 1

207. See Int'l Trade Centre, supra note 54, at 3.
208. See id.
209.
210.
211.

See Animal Health, supra note 21, at 180.
See Int'l Federation of Organic Agric. Movement (IFOAM), Definitions and

Principles of Internal Control System, http://www.ifoam.org/aboutjifoam/
standards/ics/definitionICS.html (last visited Feb. 11, 2008) (describing one of the
goals of the ICS as reducing costs and simplifying the certification process for
smaller farmers).
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The NOP currently allows certification through an ICS.12

A

third party certification agency will randomly inspect members of
the ICS.2 13 In turn, the certification agency relies on the ICS to en-

sure that all of its members follow the organic guidelines necessary
This method spreads out the
to obtain the organic certification.
cost of certification to all the members, and all members of the ICS
can then obtain the profits from producing certified organic food at
only a minimal cost.
One drawback to an ICS, however, is the ICS actually owns the
certification as opposed to the individual farmers. 15 The preferable
strategy of starting an ICS, requiring the establishment of a legal
organization requiring a formal plan, structure and regulations
represents another drawback of an ICS.2 1'6 This often highly techni-

cal startup method may prove difficult for many rural farmers with
little or no education or legal background. An ICS also faces pressure and possible negativity from facing certification enforcement at
two different levels. First, all members of the ICS must practice livestock production strictly in accordance with the organic certification
guidelines to be prepared in the event of random inspection or the
ICS will lose the certification for every single member. Second, any
member fraudulently claiming to follow the organic production
guidelines creates potential public and private internal negativity
and ill will transferable to every member. A strong central regulating authority, with enough resources to properly and frequently audit members, is certainly a sticking point for any ICS.
A Participatory Guarantee System (PGS) also presents farmers
with an affordable option to gain the main benefits of organic livestock production. A PGS tends to focus more on farmers' sustainability and long-term development than overall market compliance. 217 Brazil currently has one such group called Ecovida Net212. See IFOAM, Small Holder Group Certification for Organic Production and
Processing,
http://www.ifoam.org/press/positions/Small holder-group-certification.html
(last visited Feb. 11, 2008); see also E-mail from Alexis Baden-Mayer, Esq., Washington Representative, Organic Consumers Association (Nov. 13, 2007, 12:45 EST) (on
file with author) (explaining the NOP issued reassurance that groups like the NOP
are in fact in accord with required certification regulations).
213.

Pilar Santacoloma,

ORGANIC CERTIFICATION

SCHEMES: MANAGERIAL SKILLS

ASSOCIATED COSTS 31 (2007), available at ftp://ftp.fao.org/docrep/
fao/010/al227e/a1227e03.pdf [hereinafter Santacoloma].
214. See id.
215. See id.
216. See id. at 42.
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work." ' Farmers from within the PGS monitor and assist other
members, as well as potential members, through peer reviews, advisory reports and other recommendations. ' Greater emphasis is
placed on actually understanding and utilizing the agro-ecosystems
rather than merely blindly following a plan put forth by some organization."' The PGS does not, however, pay for the cost of certification nor does the PGS pay for the products to enter the market
and the food is not sold as a group.22 ' The PGS does provide ample
opportunity for social networking and the opportunity for farmers
to make profits on their own.' The use of education and long term
economic improvement may make use of a PGS the best method to
promote long term growth and sustainability for farmers. On the
other hand, problems with costs and other obstacles make the prospect of joining a PGS remote for a great number of Brazilian livestock farmers.
MAPA is currently working with Brazilian farmers, and other
key agribusiness leaders, to create a final regulation of Brazil's organic sector. The federal government introduced Law 10.831/03,
acknowledging organic food as a separate sector than conventional
food and setting forth areas of organic production requiring formalized regulation. 3 The challenge is to form regulations that are substantially similar to other international standards - to ensure easy
export - while slightly altering those standards to be more in line
with "tropical and low income" countries such as Brazil. 4 Brazil will
best serve potential organic farmers of all sizes by promulgating organic standards that can easily meet the requirements set forth by
not just the NOP, but also the EU, Japan, and other foreign markets.
Encouraging certification under a variety of organic export requirements can lead to beneficial foreign investments from a variety

Santacoloma, supra note 221, at 33.
See id. at 34.
See id. at 37.
See id. at 43.
See id.
See Int'l Task Force on Harmonization and Equivalence in Organic Agric.,
COUNTRY REPORTS FOR THE 6-" ITF MEETING 15-18 (Oct. 2006), available at
http://www.unctad.org/trade-env/testl/meetings/itf6/061 1ITF CountRepco
mpil.pdf [hereinafter Int'l Task Force] (listing the categories specifically in need of
formalization and offering possible suggestions); see also Apex Brazil, Organic Products: Brazil Enters the Game, http://www.apexbrasil.com.br/portal-apex/objecto/
texto/impressao.wsp?tmp.estilo=?tmp.area=149?tmp.texto=3838 (last visited Nov. 2,
2008) (explaining law 10.831/03 still needs standards officially formalized).
224. Int'l Task Force, supra note 231, at 19.
218.
219.
220.
221.
222.
223.
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of sources.225 Moreover, Law 10.831/03wisely recognized the need
to "increase investments in research, technical advice, teaching
technicians and farmers and inspection on commercialization chan'
An official certification program ultimately must be a prodnels."226
uct of group efforts on behalf of the state governments and private
organizations to create programs for small farmers as well as rural
workers with effective social accountability to ensure all Brazil's citizens can profit from the rapidly growing organic market.
Law 10.831/03 is a step in the right direction for Brazil. While
the emphasis on organic certification, with the main purpose of exporting the final product, may increase the options of farmers, especially poor farmers, these policies may lead to a dependence on
world markets and do little to contribute to the local markets.2 7
Organic food regulations in other countries can guide Brazilian
governmental decisions and ensure continued local growth and
prosperity. Establishing and promoting a local organic label substantially increases internal organic food sales. The Italian government began promoting a "Buy Italian" label in 2005.228 Since that
time the sale of organic food continues to increase while the percentage of imported food sold continues to decrease. 2 9
Directly following successful USDA NOP certification policies is
a good idea. The U.S. recognized the need to directly defray the
costs occurring during the conversion to certified organic livestock
production. During the transition period there is "little revenue and
likely no profit. ' 21' The loss of income may be too much to bear for
the many farmers who rent their farm. 3' In addition, some farmers
are on leases requiring a payment calculated as a percentage of their
crop yield. 2 In situations such as this, landlords may not want to see
233
such a loss of profit as will happen during the conversion process.
225. The EU helped fund the conversion of conventional beef farmland to organic in Pantanal Wetlands of Mato Grasso do Sul. See Intergovernmental Group
on Meat and Dairy Products, Food and Agric. Org. (FAO), Market Developments for
Organic Meat and Dairy Products:Implicationsfor Developing Countries (2002), available

at http://www.fao.org/DOCREP/MEETING/004/Y6976E.HTM.
226. Int'l Task Force, supra note 231, at 19.
227. Schultze & Zarate, supra 171, at 1.
228. Sean Roach, ItalianFarmersPushfor Organic Label, FOOD QUALITY NEws, Aug.
9 2006, http://www.foodqualitynews.com/nes/ng.asp?id=70428 (last visited Nov. 2,

2008).
229. Id.
230.

Endres, supra note 1, at 31.

231. See id.
232. See id.
233. See id.
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Extra revenue must come from somewhere to rectify this situation.
Exorbitant interest rates mean taking out private loans is out of the
question for almost all Brazilian farmers.2 3 The United States implemented several successful methods to help farmers during the
conversion period. The 2002 Farm Act's National Organic Certification Cost-Share Program provides funds that will go towards sharing the certification cost of farmers in all states. 35 Organic farmers
who produce and market only organic products will be allowed an
exemption from paying the same U.S. tax assessments as conventional farmers. 36 Individual U.S. states do a number of things on
their own to aid organic farmers including providing a directory of
all certified organic farmers, providing export assistance, and even
offering property tax rebates to organic farmers.2 7 Brazil can also
learn from the successful organic regulations and other related policies set forth in the United States maximizing organic livestock production at both the state and the federal level.
Brazil needs to steer clear of paying direct subsidies to organic
farmers. Direct payments cause farmers to operate in an unrealistic
economic environment, leading to overproduction, artificial price
distortion, and an overreliance on the government.2" These factors
make long-term independent farmer success a near impossibility.
Providing direct agriculture subsidies may also cast Brazil as
hypocritical and ruffle feathers in other major international trade
markets. 2 '

During a recent visit to Ghana to discuss agricultural

production, Brazilian President Luizlnicio Lula da Silva publicly
blamed the current global food crisis on farm subsidies.' He pub234.
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FORUM, June 19, 2007, available at http://www.globalpolicy.org/socecon/
trade/subsidies/2007/0619usbrazil.htm (describing the recent Doha round of
WTO bargaining, where Brazil is calling for a reduction of U.S. farming subsidies).
240. See World Hunger: Blame It on Farm Subsidies and Oil Prices, Says Brazil,
BRAZZIL MAG, April 21, 2008, available at http://www.brazzilmag.com/

content/view/9264/.
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licly stated, "rich countries should end subsidies to their agricultural
production and they should open market access to agricultural produce from the developing world."2" WTO mandated limits on direct subsidies in developed and developing countries are yet another
factor making subsidies a poor domestic organic agricultural policy
path.242
The best economic incentives for Brazil to provide organic
farmers are those policy decisions in accord with the WTO "green
box." 3 The WTO does not place limits on government funding
fitting within the green box as these types of incentives either do not
distort trade, or do so only at a bare minimum.1 Payments must
not be based on total volume of production or domestic or international prices. Luckily for Brazil, the economic incentives most beneficial to organic farmers are almost all in accord with the green box
requirements. Future agricultural policies aimed at increasing and
maximizing organic livestock production should include ample
funding to improve research, disease control and prevention, domestic and international marketing, infrastructure improvements,
and farmer training. Brazil can also provide lower property and
export tax rates to those farmers found to be in compliance with
organic standards. Charging organic livestock farmers lower tax
rates, whether it be on energy consumption, capital expenditures, or
even exportation, will certainly provide an added incentive for conventional farmers to convert to organic production methods and
make the conversion process much more palatable. Placing organically certified products in the same tax-exempt category as sugar and
coffee is also a way for Brazil to encourage and aid organic farmers.
New and creative tax incentive schedules may, however, result in
unforeseen future WTO violations. 45 Brazil should base some policy
decisions in the mold of Switzerland. The Swiss government abolished all direct subsidies and instead provides rewards to farmers
241.

Id.

242. Press Release, WTO, Domestic Support in Agriculture: The Boxes (Oct. 1,
2002), available at http://ww.wto.org/english/tratop-e/agric-e/agboxes-e.pdf
(describing the 'amber box' domestic subsidy limits placed upon WTO members).
243. See id.
244. Id.
245. Brazil and Canada recently filed a WTO action against the United States
accusing the U.S. of violating official trade rules by providing extra tax exemptions
for farmers' use of diesel fuel and gasoline production. See WTO Opens Investigation
of US Farm Subsidies, INT'L HERALD TRIBUNE,

Dec. 17,

2007, available at

http://www.iht.com/articies/ap/2007/12/17/business/EU-FIN-ECO-WTO-USFarm-Subsidies.php.
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based upon the amount of ecologically sustainable measures each
farmer practices, with the highest rewards going to organic farmers..2 46

With Brazil teetering on an economic scale between devel-

oped nations and a leader of developing nations, careful and meticulous analysis must be given to any organic policy decisions so as
to not disrupt this balancing act and tip the scale in a fashion detrimental to Brazil and her citizens.
IV. CONCLUSION

Producing livestock in a certified organic system offers many
benefits as well as challenges. Farmers must be well informed when
choosing to engage in organic production. The certification process
is not cheap and cannot be a spur of the moment decision. Seeking
public and private assistance best serves the needs of farmers in all
parts of the world and on all economic levels. Farmers must carefully balance the traditional goals of organic farming with the conventional farming goals of achieving maximum output.
Now at the forefront of the world's food trade, Brazil is faced
with a unique opportunity. Organic meat is an industry primed for
continued explosive growth. Brazilian farmers can benefit from a
focused attempt to shift to organic livestock production, perhaps
more than farmers in any other country. Switching to organic livestock production will increase farmers' profits, while providing
benefits to the consumer, livestock, and the environment. This
phenomenal market opportunity, however, may not be accessible to
farmers of all sizes. If Brazil wants to ensure that all its livestock
farmers gain access to the international market, the government
must take the lead. Financial incentives, to help with the organic
conversion process, and indirect aid, in the form of infrastructure
improvements, research, and training are necessary expenditures.
Yet Brazil needs to remain conservative with the provision of funds.
Unwise spending or poor program choice results in merely maintaining the status quo. Giving too much direct financial assistance
may rile countries containing large possible export markets and create unnecessary strife and possible sanctions from the WTO. Brazil
needs to formalize its organic certification laws to accommodate
both internal and external demands and pressures to maximize the
profit potential. The end results will benefit Brazil's long term social, economic and environmental health and prosperity.
246.

Myers, supra note 13, at 197.

TEACH A MAN: PROACTIVELY BATTLING FOOD
INSECURITY BY INCREASING ACCESS TO
LOCAL FOODS
ChristinaFox*
INTRODUCTION
"Give a man a fish you have fed ' 'him for today; teach a man to fish and
1
you have fed him for a lifetime.

This Chinese proverb has broad application when addressing
the issue of food insecurity. It transcends beyond national borders
and gender categories. It applies to many men, women, and children who are confronted by food insecurity today in America. Food
insecurity is the "limited or uncertain availability of nutritionally
adequate and safe foods or the limited or uncertain ability to acquire acceptable foods in socially acceptable ways. '
Many families in the United States today live in communities
with limited or uncertain availability to nutritionally adequate and
safe foods or the limited or uncertain ability to acquire acceptable
foods.' These limitations manifest in various ways. For instance,
although there may be a grocer that provides nutritious foods, it
may not be within walking distance.' This circumstance forces reliance on public transportation, which is limited and in some cases
* First and foremost, the author thanks her Savior for His constant blessings
and family for their love and support. Additionally, she acknowledges Professor
Susan Schneider for her instruction and constructive feedback. Finally, she wants
to give a special thanks to her father, Ed Fox, for being all he is and dedicate this
article to him.
1.
WILLIAM SCARBOROUGH, A COLLECTION OF CHINESE PROVERBS 57, 478 (1875).
2. Guadalupe T. Luna, The New Deal and Food Insecurity in the "Midst of Plenty," 9
DRAKEJ. AGRIC. L. 213, 213 (2004) [hereinafter Guadalupe].
3. Mark Vallianatos, Amanda Shaffer, and Robert Gottlieb, CTR. FOR FOOD AND
JUSTICE, TRANSPORTATION AND FOOD: THE IMPORTANCE OF ACCESS, 1,

1 (2002),

http://departments.oxy.edu/uepi/cfij/publications/transportation-and-food.pdf
(last visited Oct. 1, 2008) [hereinafter Vallianatos, Shaffer, & Gottlieb].
4. Id. at 2-3.
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unavailable.5 Additionally, senior citizens and handicapped individuals may experience a limited or uncertain availability of nutritionally adequate food due to their mobility issues.' Food security
entails overcoming availability obstacles, but this is only part of this
complex issue because, after making it to a market that supplies nutritionally adequate foods, a second hardship exists in being financially able to acquire these foods.
Furthermore, even with the elimination of the direct limitations
of food insecurity-availability and ability to acquire acceptable foodspoor food choices may still occur due to limited inclination and
education.7 For example, after working a full-time job a person may
be too tired to plan and prepare creative and nutritious meals using
fresh foods. Also, even when food is available and acquisition is not
an issue, many people still tend to eat low-nutrient foods out of
habit, family tradition or because they simply have not accepted the
facts mitigating against the continuance of such behavior.' For the
reasons stated above, the government needs to take a balanced approach in alleviating food insecurity and funding certain initiatives.
It should not only tackle the main issues associated with availability
and ability to acquire, but also address the effects of education and
inclination. While education and inclination by definition are not
necessarily a factor of food insecurity, both directly impact progress
because of the influence they exert on people's behaviors. Thus,
this article will first take an in-depth look at the two-part issue of
domestic food insecurity and how it is influenced by education and
inclination. Secondly, it will address the imbalance of assistance
from the federal government, mainly focusing on the desire to provide resources (giving a man a fish) versus teaching communities
how to become self-sustainable and reliant (teaching a man to fish).
Finally, this article will explore a possible solution involving teaching
low-income areas how to grow and utilize locally available fresh
foods by establishing community food projects.

5. Id. at 3.
6. See generally id.
7. United States Department of Agriculture, Economic Research Service, Food
Security in the United States: Measuring Household Food Security, http://
www.ers.usda.gov/Briefing/FoodSecurity/measurement.htm (last visited Nov. 17,
2008).
8. Id.
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I. THE MASKED EPIDEMIC: DOMESTIC FOOD INSECURITY

In order to frame the discussion of food insecurity it is necessary to understand that the problem is domestic. 9 Many Americans
are aware of food insecurity in other countries, but fail to recognize
the less obvious issue in America."0 One reason food insecurity is
less obvious domestically is because most families adapt to the problem by seeking help from nutrition assistance programs or emergency food sources like food pantries and soup kitchens. 1 Others
may choose to cope with food insecurity by substituting healthy
foods for less costly alternatives or skipping meals all together. 2
In 2007, food insecurity plagued 36.2 million people in American households.'3 In those households 23.8 million were adults and
12.4 million were children." This has remained unchanged from
2006. A primary reason for such growth was due to the lack of
ability to acquire foods in lower income households (lack of money
and other resources).' 6
A. The Two Faces of Food Insecurity

Food insecurity includes individuals who do not have "nutritionally adequate" and "safe food" available to them and individuals
who do not have the ability to acquire these acceptable foods.'7
9. See generally Vallianatos, Shaffer, & Gottlieb, supra note 3, at 1.
10. United States Department of Agriculture, Domestic Food Insecurity, To Facilitate Preparation of a United States Action Plan on Food Security, Feb. 13, 1998,
http://www.fas.usda.gov/icd/summit/discussi.html#Introduction (last visited Oct.
1, 2008) [hereinafter Domestic Food Insecurity].
11. Id.; In FY2007 the emergency food assistance program distributed 326 million pounds of food through food pantries, soup kitchens, and other emergency
food outlets. United States Department of Agriculture, Leading the Fight Against
Hunger: Federal Nutrition Assistance http://www.fns.usda.gov/fncs/hunger.pdf (last
visited Oct. 1, 2008) [hereinafter Fight Against Hunger].
12. Domestic Food Insecurity, supra note 10.
13. United States Department of Agriculture, Economic Research Service, Food
Security in the United States: Key Statistics and Graphics, http://www.ers.usda.gov/
Briefing/FoodSecurity/stats-graphs.htm#howmany (last visited Nov. 1, 2008).
14. Id.
15. Id. A three-year average of 2003 through 2005, showed an eleven percent
rate of food insecurity. Food Research and Action Center, United States Demographics, Poverty and Food Insecurity, http://w,.frac.org/State-Of-States/2007/
states/US.pdf (last visited Oct. 1, 2008).
16. United States Department of Agriculture, ERS Report Summary, Household
Food Security in the United States 2007, http://www.ers.usda.gov/Publications/
ERR66/ERR66_.ReportSummary.pdf (last visited Nov. 17, 2008).
17. Guadalupe, supra note 2, at 213.
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Many of the Americans experiencing this epidemic work full time
jobs that do not even allow them sufficient income to cover basic
necessities,1 8 much less the ability to acquire nutritional foods even if
they were available. The next two subsections will examine the twopart issue of food insecurity.
1. Limited or Uncertain Availability
Availability of nutritionally adequate foods like fresh foods and
local foods"0 is limited in certain areas of America, such as remote
areas and poorly supplied food markets. 2' The limited availability of
nutritionally adequate and safe foods is due to either the absence of
local grocery stores or grocery stores with poor quality fresh foods.1
The lack of alternative food sources forces consumers to spend the
little money they have at fast-food restaurants, convenience stores,
and gas stations. 2 This further contributes to malnutrition and longterm health issues.2 3 Additionally, the limited or uncertain ability to
acquire acceptable foods in socially acceptable ways is a significant
factor.24
2.

Limited or Uncertain Ability to Acquire

The ability to acquire food involves having the resources to
purchase food.2 ' This can mean having enough resources whether
they are currency from nutrition assistance programs, American
dollars, or credit cards. It can also encompass having the appropri-

18.

World Year Hunger, Food Security Learning Center, Domestic Hunger &

Federal Food Programs, http://www.worldhungeryear.org/fslc/faqs/ria_020.asp?
section=10&click=l (last visited Oct. 1, 2008) [hereinafter Domestic Hunger and Federal Food Programs].

19. While there is no common definition for local foods the title is typically
applied to foods produced and sold within a small radius. See generally Adam Bedford, Local Food, US-Style,

FARMERS WEEKLY,

May 18, 2007, at 44,44 available at

http://web.ebscohost.com/src/detail?vid=4&hid=108&sid
=89a0b76c-6290-4383-aea7-0887 lf6ed8b8%40sessionmgr2.
20.

Guadalupe, supra note 2, at 225.

21.
22.
23.
24.
25.

Vallianatos, Shaffer, & Robert Gottlieb, supra note 3, at 3.
Guadalupe, supra note 2, at 214.
Id.
Id. at 213.
United States Department of Agriculture, Economic Research Service, Food

Security in the United States: Measuring Household Food Security, http://www.ers.
usda.gov/Briefing/FoodSecurity/measurement.htm (last visited Nov. 17, 2008).
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ate type of resources to acquire the food. Meaning, a merchant
must accept the currency consumers are trying to use for purchase.
B. Effects of Limited Inclinationand Education
The ability to acquire nutritious food is further exacerbated by
a combination of lack of education and inclination due to factors
like time, finances, and preference.2 6 For instance, the presence of
fast food restaurants and instant meals significantly affects today's
American mindset causing some Americans to choose diets with fast
and cheap foods in the interest of efficiency and low prices- a reUnfortunately, the
sounding theme in low-income households.
translates
to increased
reduced initial cost of these processed foods
6
future costs in dealing with obesity and diabetes. While nutrition
education can be helpful in changing food choices, desire for nutrition and health can conflict with the preference for taste or convenience."0

Another factor affecting the ability to acquire nutritious foods
is competing financial priorities for households." These households
must make the difficult choice between putting food on the table
and paying for rent, health care, or utilities.3 ' One parent grieves
because every penny she makes goes towards medical bills for her
daughter, leaving her in a position where she cannot afford to give
her daughter cereal when she asks for it.2

The only alternative in

situations like these is to rely on limited federal nutrition assistance
programs or food pantries.3
II. THE GOVERNMENT'S HISTORICAL RESPONSE TO FOOD INSECURITY

The federal government has programs in place to address food
insecurity, but they are limited in scope and mission. One example
26.

Id.

27.

Neil Hamilton, Essay-Food Democracy and the Future of American Values, 9

DRAKEJ. AGRIC. L. 9, 10 (2004).
28. Vallianatos, Shaffer, & Gottlieb, supra note 3, at 1.
29. United States Department of Agriculture, Economic Research Service, Can
Food Stamps do More to Improve Food Choices?, http://www.ers.usda.gov/
Publications/EIB29/EIB29_ReportSummary.pdf (last visited Nov. 17, 2008).
30. See generally id.
31. Domestic Hunger & FederalFood Programs,supra note 18.
32. AMANDA WAGNER, SMALL TALKS FOR BIG CHANGE: CONVERSATIONS AROUND
GETTING AND GROWING GOOD FOOD 1, 8 (2006).

33.

Domestic Hunger &Federal Food Programs,supra note 18.
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is nutrition assistance programs that are geared towards short term

and emergency situations to increase ability to acquire acceptable
foods.3 ' Another program is the Community Food Projects Competitive Grant Program (CFPCGP), which gives grants to communities to support community food projects that increase availability of
nutritionally adequate foods.
A. Nutrition Assistance Programs: The Short Term Solution to Increase
the Ability to Acquire Acceptable Foods

The United States Department of Agriculture (USDA) Food and
Nutrition Service has a mission to "increase food security and reIt does this through partnerships and "by providing
duce hunger.
children and low-income people with access to food, a healthful diet,
and nutrition education." Currently, the USDA has fifteen nutrition
assistance programs38 that serve as the "first line of defense against
hunger."3 These nutrition assistance programs encompass over half
of the USDA's annual budget, fifty-nine billion dollars." This article
will focus specifically on the Supplemental Nutrition Assistance Program (SNAP) formerly called the Food Stamp Program, Child Nutrition Programs, and the Women, Infants, and Children (WIC) Pro-

34. United States Department of Agriculture, National Agricultural Library,
Federal Nutrition Assistance Programs, http://fnic.nal.usda.gov/nal-display/index.
php?info-center=4&taxlevel=2&taxsubject276&topicjid=1340 (last visited Nov.
18, 2008).
35. Maya Tauber and Andy Fisher, Community Food Security Coalition, A Guide
to Community Food Projects, http://www.foodsecurity.org/cfsc-case-studies.pdf (last
visited Oct. 1, 2008) [hereinafter Tauber &Fisher].
36. United States Department of Agriculture, Food and Nutrition Service, USDA
Food Stamp Program: Food Stamps Make America Stronger, http://www.fns.usda.gov/
cga/FactSheets/foodstamps.htm (last visited Oct. 1, 2008) [hereinafter Food Stamp

Program].
37.
38.

Id.
Fight Against Hunger, supra note 11; The current fifteen nutrition assistance

programs include the supplemental nutrition assistance program, women, infants,
and children, farmers market nutrition program, national school lunch program,
school breakfast program, special milk program, team nutrition, summer food service program, child and adult care food program, food assistance for disaster relief,
schools/child nutrition commodity programs, food distribution program on Indian
reservations, nutrition services incentive program, commodity supplemental food
program, and the emergency food assistance program. Id.
39. See Food Stamp Program,supra note 36.
40. Fight Against Hunger, supra note 11; "The Administration's Fiscal Year 2008
budget requests $59.3 billion for USDA nutrition assistance programs - a seventy
percent increase since 2001." Food Stamp Program,supra note 36.
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gram as the top funded federal initiatives available to combat food
insecurity by making it possible to acquire acceptable foods in a socially acceptable way."
1. SNAP
The SNAP is the highest funded nutrition assistance program
with a budget of approximately 37.5 billion dollars in 2006.2 It was
enacted nationwide in 1974, and currently serves over twenty-seven
million people monthly by giving them electronic benefit transfer
(EBT) cards for purchasing groceries. 3 The program's roots date
back to as early as 1939 when a limited program was in place as a
response to hunger and farm surplus." Although the program was
discontinued in 1943, it was revived in 1961 as a pilot program before extending the program nationwide.4' Today, the program is the
largest nutrition assistance program and serves one out of eleven
Americans monthly, with the average length of time for assistance
being nine months."
2. Child Nutrition Programs
a. The National School Lunch Program
Child Nutrition Programs were soon to follow with the introduction of the National School Lunch Program (NSLP), School
Breakfast Program (SBP), and Summer Food Service Program
(SFSP)."7 The NSLP began in 1946, with the signing of the National

41.

See generally United States Department

of Agriculture, FY06 Budget,

http://www.usda.gov/documents/NewsReleases/2005/02/O6Budgetprints-pdf.pd
f (last visited Oct. 1, 2008).

42. Id.
43. Food Stamp Program, supra note 36; Benefits under the food stamp program
are provided through an electronic benefit transfer card, a special kind of debit
card that can be used in 162 thousand authorized stores nationwide. Id.
44. United States Department of Agriculture, A Short History of the Food Stamp
Program, http://fns.usda.gov/fsp/rules/Legislation/about-fsp.htm (last visited
Nov. 17, 2008).

45. Id.
46. Food Stamp Program,supra note 36; According to recent reports, just over 27
million low-income people benefit from the food stamp program every month. Id.
47.

Sch. Nutrition Ass'n, Child Nutrition Programs: Legislative History Highlights

http://www.schoolnutrition.org/Index.aspx?id=2374 (last visited Oct. 1, 2008).
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School Lunch Act." By 1962 the government began to recognize a
stronger need for this program in low-income areas, and started
providing additional funds to schools with high percentages of low
income children.4 9 The need for this program became obvious from
the increase of meals served from 1946 to 1966.50 During that
twenty year time span, the program went from serving 1/2 billion
meals to 7.1 million children to serving 3 billion meals to 19 million
children annually5' The primary focus of the National School
Lunch Program is to provide healthy lunches and in some schools,
after school snacks to eligible children in attending school up to age
5
During the 2005 fiscal year, the program provided low
eighteenY.
cost or free nutritionally balanced lunches to more than 30.5 million
children daily. 3
b. School Breakfast Program
To increase nutrition assistance for children in kindergarten
through twelfth grade, the Child Nutrition Act of 1966' funded the
SBP, which provides breakfast to eligible students for free or reduced cost." Initially, the program started as a two-year pilot program and continued to provide authority for the program until
permanently establishing the program in 1975.56 The program is

48. Id. The program started as a grant aid to states, but NSLA was later
amended in 1962 to make funding a guaranteed meal reimbursement. Id.
49. Id.
50. Id.
51. Id.
52.

United States Department of Agriculture, Food and Nutrition Service, Na-

tional School Lunch Program, http://www.fns.usda.gov/cnd/Lunch/AboutLunch/
NSLPFactSheet.pdf (last visited Oct. 1, 2008).

Federal funding for the National

School Lunch Program totaled $8.7 billion in fiscal year 2007. Id.
53. Id. In order to receive federal assistance the participating schools or daycares must provide free or reduced lunches that comply with federal requirements
to eligible children. Id. In accordance with the Dietary Guidelines for Americans,
school lunches must provide one-third of certain Recommended Dietary Allowances. Id.
54. Child Nutrition Act of 1966, Pub. L. No. 69-642 §4 (codified as amended at
42 U.S.C.A. §1771).
55. United States Department of Agriculture, Economic Research Service, Child
Nutrition Programs: School Breakfast Program, available at http://www.ers.usda.gov/

Briefing/ChildNutrition/breakfast.htm.
56. School Nutrition Association, Child Nutrition Programs: Legislative History
Highlights http://www.schoolnutrition.org/Index.aspx?id=991 (last visited Oct. 1,

2008).
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popular, with over 72,000 schools and institutions serving a daily
average of 8.4 million students."
c. Summer Food Service Program
The SFSP helps fill the "hunger gap" during the summer when
there are no school breakfasts or lunches. 8 It was created by Congress in 196851, and is an entitlement program designed to provide
funds for eligible sponsoring organizations.' Children have benefited from the program by receiving nutritious meals, and parents
are able to stretch their food dollars. 1 This program is in place for
local sponsors who want to combine feeding with summer activities,
so the community gets the added benefit of involving their children
in positive recreational and learning activities. 2 The.program served
over two million low-income children, according to a 2007 USDA
report.63
3. WIC
WIC is another program providing nutritional support to children. It is a supplemental nutrition program that provides supplemental foods, health care referrals, and nutrition education to lowincome pregnant, breastfeeding and non-breastfeeding postpartum
women.' It is also available to infants and children up to five years
old, who are nutritionally at risk. An added feature of WIC is that
it provides local foods through a subprogram called Farmers' Mar-

57. Domestic Hunger & FederalFood Programs,supra note 18.
58. Id.
59. United States Department of Agriculture, Food and Nutrition Service, Sumer
Food Service Program History, http://www.fns.usda.gov/cnd/summer/about/
programhistory.html (last visited Nov. 17, 2008).
60. Id.
61. United States Department of Agriculture, Summer Food Service ProgramAbout
the Program, http://www.fns.usda.gov/cnd/summer/about/index.hml (last visited
Nov. 17, 2008).
62. Id.
63. Fight Against Hunger,supra note 11.
64. See United States Department of Agriculture, WIC Farmers' Market Nutrition
Program, http://www.fns.usda.gov/wic/WIC-FMNP-Fact-Sheet.pdf. (last visited Oct.
1, 2008) [hereinafter WIC Farmers' Market Nutrition Program]. In fiscal year 2007
over 2.3 million WIC participants received benefits. Id.
65. Id.

JOURNAL OF FOOD LAW

&

POLICY

[VOL. 4:243

ket Nutrition Program (FMNP).' Under WIC's FMNP, mothers and
senior citizens can get access to farmer's market benefits. 7
WIC was permanently authorized in 1974, and served 88,000
that year.' By 1980 participation rose to 1.9 million, and in 1990 it
was at 4.5 million participants. 9 The need continued to grow and in
fiscal year 2004, the program averaged a monthly participation of
7.9 million participants.7 ' These participants included 4 million
WIC and the
children, 2 million infants, and 1.9 million women.
other nutrition assistance programs are "giving men a fish" by providing resources that households become reliant on with no means
of achieving self-sustainability, while the community food projects
are "teaching men to fish", thus making households more selfreliant.
B. Community Food Projects: The Long Term Solution
AddressingFood Availability
The government instituted the Community Food Projects
Competitive Grants Program (CFPCGP) to address the fact that nutrition assistance programs are a short-term solution to increasing
ability to acquire food. The program has a long-term focus7", which
includes establishing gardens and/or farmer's markets in lowincome communities with limited availability of nutritionally adequate and safe foods, making these low-income communities more
self-reliant and self-sustainable.73
The CFPCGP was authorized by Congress under Section 25 of
the Federal Agricultural Improvement and Reform Act of 19967' and

66. Id. Congress established the FMNP in 1992, and the program is currently
authorized in forty-six states. Id.
67. WIC Farmers'Market Nutrition Program,supra note 64.
68. Id.
69. United States Department of Agriculture, The Special Supplemental Nutrition
Program for Women, Infants, and Children, http://www.fns.usda.gov/wic/WIC-FactSheet.pdf (last visited Oct. 1, 2008).
70. Id.
71. Id.
72. United States Department of Agriculture, Cooperative State Research, Education, and Extension Service, Program Synopsis: Community Food Projects,
http://www.csrees.usda.gov/funding/cfp/cfp-synopsis.html (last visited Nov. 1,
2008).
73. Tauber & Fisher, supra note 35 at 1.
74. Federal Agricultural Improvement and Reform Act of 1996 §25, 7 U.S.C.
2034 (2004).
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implemented by the United States Department of Agriculture."
Since 1996, there have been 243 grant recipients in 45 various
states, 6 and an increase in funding from 2.5 million dollars a year in
1996 to 5 million dollars a year in 2003, which is the current level of
funding. 77 Between 1996 and 2003, over 22 million dollars was distributed to 166 awardees. 8
The funding for these grants goes specifically for community
food projects that require a one-time infusion of Federal assistance
Awards are typically $10,000 to
to become self-sustaining.79
$300,000 with a one to three-year duration, requiring a dollar for
dollar match in resources."
This federal grant gives states funding for local and community
food projects to assist in the fight on food insecurity." These projects have included benefits like nutrition education, food policy
councils, community gardening, and business training. 2 The program meets the needs of low-income families through increased access to fresher, more nutritious food supplies like local foods; increasing the number of communities providing their own food
needs; and responding to local food, farm and nutrition issues. "
Community food projects vary in location, existing on Indian
reservations as well as urban and rural areas.' For instance, one
project lead by the Tohono O'odham tribe in Arizona received a
grant in 1997, and used that money to redevelop their traditional
dry based farming, home gardening, and gathering of wild foods. "5
Today the program includes over 500 participants, provides resources from a community garden, and educates over 400 child and

75.

United States Department of Agriculture, Cooperative State Research, Edu-

cation, and Extension Service, Healthy Food Healthy Communities: A Decade of Community Food Projects in Action, http://www.csrees.usda.gov/newsroom/news/
2007news/cfp-report.pdf (last visited Nov. 17, 2008) [hereinafter Community Food

Projects].
76. Id. at 3
77. Tauber & Fisher, supra note 35, at 1.
78.
79.

Id.
7 U.S.C. § 2034(a) (2002).

80.
81.

Tauber & Fisher, supra note 35, at 1.
Id.

82.
83.

Id.
Id.

84.
foods
tives.
85.

See generally id. The projects also range in products provided from fresh
and local foods at farmers markets to meats with no preservatives or addiId.
Tauber & Fisher, supra note 35, at 2.
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adult participants through community workshops and a course at
the Community College on harvesting traditional foods.'
In Rochester, New York a community food project called North
East Neighborhood Alliance (NENA) employs nearly 200 volunteers
who support two gardens in the city.87 These gardens are a source of
local foods in an area with 17,143 people, a median household income below the poverty threshold, and over $20 million in food
stamps distributed annually.8 This community seeks to expand by
developing specialty markets promoting certain ethnic products for
local restaurants and food processors. 9 Cornell Cooperative Extension also provides nutrition education and cooking demonstrations
next to community farm stands to promote purchase and consumption of these fresh local foods. In the future, NENA is planning to
reach out to schools with their products so that the local children
can benefit from healthier meals."°
Education is also a key component of the Iowa Field to Family
Project in Boone, Iowa, which boasts about offering classes to lowThese classes teach nutrition education and
income families."
money management skills that are managed by the Iowa State University Extension.92 In addition, the local Boys and Girls Club
started a garden and nutrition program, which provided children
with a vegetable and flower garden, field trips to farms, and nutrition classes.93
The need for federal funding of these state initiatives has never
been so critical, with the steady increase of insecure households. 4
These projects increase availability of local foods, and increase education on farming and benefits of these foods.95 Yet community
food projects alone do not meet all the current needs of food insecure households.

86. Id. at 3.
87. Id. at 10-11.
88. Id. at ll
89. Id.
90. Id.
91. Tauber & Fisher, supra note 35, at 14.
92. Id. at 15. Over sixty people participated in the Iowa State classes in 2000. Id.
93. Id.
94. United States Department of Agriculture, Food Security in the United States,
Economic Research Service, http://www.ers.usda.gov/Briefing/FoodSecurity/ (last
visited Nov. 17, 2008).
95. Tauber & Fisher, supra note 35, at 1.
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III. THE FUTURE: NUTRITION ASSISTANCE PROGRAMS PARTNERED
WITH COMMUNITY FOOD PROJECTS

The partnership of federal nutrition assistance programs and
the Community Food Projects Competitive Grant Program
(CFPCGP) is the key to ending food insecurity. The benefits include
a complete assault on the two-part issue of food insecurity, availability and ability to acquire, as well as a proactive approach to food
insecurity by looking at the future and appropriately applying long
term along with short term solutions. Providing competitive grants
is the long term solution to help communities with community food
projects that make local foods available to low-income households in
need. 6 Unfortunately, funding is limited and grants are typically not
used for emergency food situations. 7
Emergency and short-term situations are where nutrition assistance programs become critical. However, many obstacles still stand
in the way of low-income households receiving nutrition assistance. 8
These obstacles include the threat of funding cuts," and the reality
that not all eligible families receive nutritional assistance. ' Moreover, a portion of Americans who receive assistance still lack the
ability to acquire acceptable foods because the assistance is insufficient. 1
A. Limits of CurrentNutritionAssistance Programs

The majority of food assistance is provided by the Supplemental Nutrition Assistance Program (SNAP); child nutrition programs;
112
These pro
and Women, Infants, and Children (WIC) Program.
grams are limited in resources' 3 and only address certain issues.""

96. Id.
97. See generally id.
98. Food Research and Action Center, Hunger in America, and Its Solutions Basic
Facts, http://www.frac.org (last visited Oct. 1, 2008).
99. Domestic Hunger & FederalFood Programs,supra note 18.
100. Id.

101.

Id.

102. United States Department of Agriculture, Food and Nutrition Information
Center, U.S. Nutrition Assistance Programs, http://fnic.nal.usda.gov/nal-display/
index.php?info center4&taxlevel=l&taxsubject=276 (last visited Oct. 1, 2008).

103. Id.
104. Id.
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1. SNAP
The SNAP provides EBT cards to assist low-income people and
families in buying the healthy foods they need.1 5 The average gross
monthly income for food stamp households was $673 in fiscal year
2006, with 39% of those households living either at or below the
poverty line. ' The assistance from food stamps is not enough to
provide access to healthy foods, even with working individuals in the
household.0 7 For instance, nearly thirty percent of food stamp
households earned income in 2006, and forty-one percent of food
stamp participants lived in those households earning income.'
Moreover, of the people receiving food stamps, twenty-eight percent
were working
age women, and fourteen percent were working age
09
men.
Although families were working and receiving food stamps, an
estimated half of food stamp households still experienced food insecurity in 2005, indicating a gap between nutrition assistance and the
ability to acquire food."
Further complicating the issue, people and families are experiencing problems gaining access to food stamps."' To increase
awareness among eligible low-income people currently not receiving
benefits, the USDA awards outreach grants."' While the program
has provided almost one million dollars in funding for 2007 alone,"'
105. United States Department of Agriculture, Food and Nutrition Service, Supplemental Nutrition Assistance Program, http://www.fns.usda.gov/snap/ (last visited
Nov. 18, 2008).
106. United States Department of Agriculture, Food and Nutrition Service, Characteristics of Food Stamp Households Fiscal Year 2006-Summary, http://www.
fns.usda.gov/oane/menu/Published/FSP/FILES/Participation/2006Characteristic
sSummary.pdf. (last visited Oct. 1, 2008) [hereinafter Food Stamp Households].
107. Id.
108. Id.
109. Id.
110. Food Stamp Households, supra note 30. Based on fiscal year 2006 reports the
average food stamp household received $208 a month. Id. Only thirty two percent
of food stamp households received the maximum benefit of $506, for a family of
four. Id.
111. United States Department of Agriculture, Food and Nutrition Service, USDA
Awards Nearly $1 Million in Food Stamp Outreach Grants to Faith-Based and Community
Organizations,http://www.fns.usda.gov/cga/PressReleases/2006/PR-0465.htm (last
visited Oct. 1, 2008).
112. Id. The money from the grants funds initiatives for "information dissemination, pre-screening, application assistance, community events, education programs,
and train-the-trainer programs." Id.
113. Id.
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still only a percentage of eligible families and people participate in

the program annually."4 Furthermore, the SNAP is a temporary
solution, which is intended merely to supplement the "food purchasing power" for a household."'
2. Child Nutrition Programs
The National School Lunch Program (NSLP), School Breakfast
Program (SBP), and Summer Food Service Program (SFSP) are
other resources addressing food insecurity. The SBP and NSLP
however, are limited to children in school and some daycare facilities. And although these are valuable services, there is still a gap in
services as indicated by the forty percent of households participating
in the SBP that experienced food insecurity in 2005." 6 Another obvious limitation of these programs is they only feed children during
the week and end when school ends for the summer."'
The USDA addresses this limitation by filling this hunger gap
through the SFSP."8 Although the SFSP is the single largest federal
resource available for local sponsors who want to combine a feeding
program with a summer activity program, there is limited awareness
about the funding."' Therefore, a limited number of cities provide
free meals and snacks to children in needy areas during the summer
months.'20 As a result, only a fraction of the millions of children
who receive free or reduced meals during the nine-month school
year get the nourishment they need to learn, play, and grow
throughout the summer.'2 ' This assistance does not reach children
five and under, which is why WIC becomes an important resource.

114. Food Stamp Program,supra note 36. Sixty-five percent of those eligible for the
FSP participated in 2005, up from sixty-one percent in 2004 and fifty-four percent
in 2001. Id.
115. Food Stamp Households, supra note 106.
116.

tance

United States Department of Agriculture, Use of Federal and Community Assis-

Programs,

Economic

Research

Services,

http://www.ers.usda.gov/

Publications/ERR29/ERR29d.pdf (last visited Oct. 1, 2008). About 55.6 percent of

food insecure households received assistances from one of the three major food
assistance programs in 2005. Id. at 30.
117.

Food

and

Nutrition

Service,

Summer

Food

Service

Program,

http://www.summerfood.usda.gov/about/index.html (last visited Oct. 1, 2008).
118. Id.
119. Id.
120. Id.
121. Id.
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WIC

The boundaries of the WIC program severely limit participation in the program to certain women and children up to age five.
Even under the farmers' market nutrition program (FMNP) of WIC,
benefits are limited to women and children who qualify to receive
WIC benefits, and senior citizens. ' Although $19.8 million was appropriated for FMNP in fiscal year 2007, the problem lies in limited
that can take advanfunding per recipient and a limited audience
'
tage of this nutrition assistance program. 2
B. Fillingthe Gaps Left by NutritionAssistance Programs:
Could Community Food Projects be the Answer?
While the increased awareness and usage of nutrition assistance
programs makes the ability to acquire food easier for some, acquisition of wholesome and beneficial fresh foods is extremely difficult, if
not impossible for many low income families." 4 Community food
projects promoting increased access to fresh foods such as local
foods are a solution to both issues of food insecurity - the availability of nutritionally adequate and safe foods and the ability to acquire
acceptable foods. However, a collaborative effort between the state
and federal government is necessary to deal with complex food issues. This effort must include continued financial support with appropriate funding levels for each program, education and modification of inclination through community food projects, and expertise
to evaluate funding in accordance with the mission of the programs.
1. Continued Funding
To bridge the gap left by the limitations of nutrition assistance
programs in combating food insecurity, continued and increased
government support through mandatory funding in the form of
competitive grants is a must. More states are establishing community food projects through competitive grants that advocate the increased consumption of local foods.2 5
122. United States Department of Agriculture, WIC Farmers' Market Nutrition
Program, http://www.fns.usda.gov/wic/WIC-FMNP-Fact-Sheet.pdf (last visited Oct.

1, 2008).
123. Id. The federal food benefit under FMNP is limited to no more than thirty
dollars and no less than ten dollars a year. Id.
124. Domestic Hunger & FederalFood Programs, supra note 18.
125.

See generally Community Food Projects, supra note 72.
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Funding for the competitive grant program should be the
USDA's priority even over nutrition assistance programs because of
their focus toward developing long-term sustainable initiatives.
Through this program, communities have created their own access
to local foods and have become increasingly self-reliant, 2 6 making an
increased and mandatory funding level important for continued
success. However, currently authorized nutrition assistance programs take up the majority of the USDA budget with a funding level
of sixty billion dollars.1

27

The problem with the current funding lev-

els is nutrition assistance programs fail to create self-reliant communities, meaning households will continue to rely on government assistance and to suffer from food insecurity.
2. Continued Education and Modification of Inclination
In addition to funding, education is needed to create self-reliant
communities. Food projects are providing communities with education on meal planning and preparation skills, understanding of seasonal variation, knowledge of the local food and agricultural system,
Addiand an appreciation of the benefits of eating local foods.2
tionally, with the increase of consumption of local foods, households
will need to consider other factors such as time because it could affect a person's inclination to choose local foods over other foods
that are quicker to prepare. Typically more time is required to provide a meal using local foods than when relying on processed foods
or fast foods. 129 This is problematic because more people experiencing food insecurity are part of a class called the working poor."0
Their full-time minimum wage jobs may not allow them the money
to purchase the food they need, much less afford them the time
necessary to prepare a meal using local foods.
Without education and modifying people's inclinations, Americans will continue to ignore government information about food
content and nutritional value by choosing foods that are easier to
126. Id. at 1.
127. Fight Against Hunger, supra note 11.
128. Cornell University, Discovering the Food System, A Primer on Community Food
Systems: Linking Food, Nutrition and Agriculture, http://foodsys.cce.cornell.edu/
pdfs/Primer.pdf (last visited Oct. 1, 2008). SeeJohn Ikard, EatingLocal: A Matter of
Integrity, My Top Ten Reasons for Eating Local, http://web.missouri.edu/
-ikerdj/papers/Alabama-Eat%20Local.htm (last visited Oct. 1, 2008) (discussing
the benefits of local foods).
129. Guadalupe, supra note 2, at 213.
130. Domestic Hunger & Federal Food Programs,supra note 18.
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prepare and tastier to eat.13 ' Community Food Projects Competitive
Grants (CFPCGP) are an excellent source of funding for education
specifically addressing how to prepare local foods along with the
benefits of increasing local foods in your diet.' 32 Communities can
use these grants to fund programs educating households on ways to
prepare meals ahead of time, and possibly even to distribute recipes
for creative and efficient meals that take less time to prepare. This
education could be incorporated into school curriculums, after
school programs, or even be offered at local community colleges
and churches. The bottom-line is it is incumbent upon community
food projects to continue education on the benefits of local foods,
and emphasize how continued consumption and use of local foods
outweighs the immediate sacrifice of time.
3.

Continued Evaluation of Mission and Funding

Finally, a continued evaluation of mission and funding is
needed for USDA programs. Nutrition Assistance Programs are
suited to address short-term situations dealing with the ability to
acquire acceptable foods. 3 3 Community food projects are geared
towards long-term success and address primarily increased availability of nutritionally adequate foods. The funding for these programs
must be evaluated and redistributed regularly while keeping in mind
the distinct mission of the programs.
The majority of funding previously provided for nutrition assistance programs should be reallocated towards providing more lowincome communities with grants for community food project grants,
which increase availability of and ability to acquire local foods. Currently, the CFPCGP is federally funded with a five million dollar
annual budget.3 4 Yet funding for nutrition assistance programs consistently encompasses over half the USDA budget. This imbalance
131. Rebecca L. Chambers, An Exploratory Study of Local Food Affordability and
Factors Related to Household Food Security and Food PurchasingDecisions,THE INTERNET
J. OF HEALTH 1, 3, (2007) http://www.ispub.com/ostia/index.php?xmlFilePath
=journals/ijh/vol5n2/food.xml (last visited Oct. 1, 2008).
132. See generally Community Food Projects, supra note 72. In Bowdoinham, Maine
one community food project group hosts an annual Harvest Supper to stress the
importance of the relationship between education and local foods. Id. at 9.
133. See generally United States Department of Agriculture, Food and Nutrition
Information Center, Nutrition Assistance Programs, http://fnic.nal.usda.gov/
naldisplay/index.php?info-center=4&tax level=1 &tax.subject=276 (last visited
Oct. 1, 2008).
134. Food, Conservation, and Energy Act of 2008, Pub. L. No. 110-234.
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of funding between nutrition assistance programs and the CFPCGP
further contributes to reliance on the government rather than making communities more self-sustained and self-reliant.
By shifting funding gradually towards the CFPCGP with a goal
of making communities more self-sustained, eventually the need to
provide short term funding through nutrition assistance programs
will be alleviated. The increase of community food projects creates
communities who are able to make nutritionally adequate food
available and sometimes even make the ability to acquire these foods
more possible to consumers in low-income areas for the long term.
This means that less people are accessing assistance through nutrition programs because they are getting what they need through food
projects that provide benefits like community gardens and local
farmer's markets. Less recipients of nutrition assistance, means less
required funding for these programs. While the need for nutrition
assistance programs may never disappear, the scope can be appropriately limited to emergencies and other unforeseen circumstances.
CONCLUSION

Food insecurity overwhelmed America for some time, eventually making it necessary for the government to provide temporary
assistance through nutrition programs."' These programs helped to
decrease the threat of food insecurity in many households, yet a little over eleven percent of households in 2006 remained a victim to
this plague.'36 In addition, there are inherent limits to these programs with the main ones being they are meant for emergency situations and as short-term solutions for a limited category of people.
However, in 1996 the Community Food Projects Competitive
Grant Program replaced food insecurity with opportunity for communities to become self-reliant and sustainable through community
food projects.' Instituting community food projects statewide while
gradually decreasing the scope of services and funding dedicated to
nutrition assistance programs is the answer.

135. United States Department of Agriculture, Food Security in the United States,
Economic Research Service http://www.ers.usda.gov/Briefing/FoodSecurity/ (last
visited Oct. 1, 2008).
136. Id.
137. Id.
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Community food projects are vital to establishing food security,
3
These projects also
proximity, self-reliance, and self-sustainability1'
promote growth of outlets that provide local foods.9 Key elements
of the community food projects are "community and school gardens-a major source for fresh produce, and farmers' markets to increase the proximity to more nutritious food sources for low income
communities.""'4 But success of these programs is. contingent upon
other factors like providing education, modifying people's inclinations, and streamlining the mission and funding of current programs.
Gradually shifting funds traditionally budgeted for nutrition assistance programs to fund competitive grants will assist communities
in becoming self-reliant. Although initial obstacles affecting people's inclination will exist such as lack of financial resources to acquire local foods, limited time to prepare nutritionally responsible
meals, and psychological barriers to choosing local foods; continued
support in the form of funding and education from federal, state,
and local levels will prove beneficial in overcoming these temporary
obstacles. Proactively attacking domestic food insecurity begins with
teaching men, women, and children the benefits of eating nutritionally adequate foods, giving them the means to acquire them and
making those foods available.

138. Cornell University, Discovering the Food System, A Primer on Community Food
Systems: Linking Food, Nutrition, and Agriculture, http://foodsys.cce.cornell.edu/

pdfs/Primer.pdf (last visited Oct. 1, 2008).
139. Id.
140. Id.

EUROPEAN UNION FOOD LAW UPDATE
Emilie H. Leibovitch*
I. INTRODUCTION

The European Union (EU) is facing major institutional challenges because Ireland rejected the Treaty of Lisbon last summer.
The Treaty of Lisbon aims at modifying the institutional framework
of the EU; more precisely, it aims in part at modifying the interaction of the various EU regulatory bodies with one another, as well as
the interaction between the EU regulatory bodies and the national
ones.' The next few months will be decisive in determining whether
the Treaty of Lisbon will finally replace the Treaty of Nice.
Since the last update,2 several important developments have occurred in the realm of food law, especially in the areas of geneticallymodified organisms, novel foods, feed safety, transmissible spongiform encephalopathy, food additives, maximum residue limits, food
contact materials, food quality, and food labeling, nutrition and
obesity.
II. GENETICALLY MODIFIED ORGANISMS
Following the European Commission's request for the European Food Safety Authority (EFSA) to provide scientific advice on
France's decision to invoke the safeguard clause over the genetically
modified maize MON810 pursuant to Directive 2001/18/EC and
France's decision to justify its action under the emergency measures
provision of Council Regulation 1829/2003, the EFSA Panel on Genetically Modified Organisms (GMOs) released a scientific opinion
holding that France did not provide any new scientific evidence that
Emilie H. Leibovitch is a member of the Arkansas Bar and the District of
Columbia Bar. She practices international law and U.S. law at her law office located
in Brussels, Belgium.
1. Treaty of Lisbon, Dec. 13, 2007, 2007 O.J. (C306) 1.
2. Emilie H. Leibovitch, European Union Food Law Update, 4J. FOOD L. & POL'Y
155 (2008).
*
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would invalidate the previous risk assessments of maize MON81O.'
Directive 2001/18/EC allows Member States to invoke safeguards
on particular GMOs when new or additional information would affect the risk assessment of authorized GMOs.' Article 34 of Council
Regulation 1829/2003 allows a Member State to suspend or modify
a GMO's authorization when "it is evident that products authorised
by or in accordance with this Regulation are likely to constitute a
serious risk to human health, animal health or the environment."5
The EFSA's Panel on Genetically Modified Organisms thus faced the
issue of "whether the documents submitted by France comprise new
scientific information that would change the outcome of previously
performed risk assessments," and whether "detailed grounds exist to
consider that the authorised maize MON810, for its intended uses,
constitutes a risk to human and animal health or the environment."'
The EFSA released its opinion on October 29, 2008, and found that
France had not provided the required scientific evidence to disprove
the previous risk assessment of MON810 and to prove that MON810
is likely to constitute a serious risk to human health, animal health
or the environment; thus, the EFSA concluded that the scientific
evidence presented by France did not 'justify the invocation of a
safeguard clause under Article 23 of Directive 2001/18/EC and an
emergency measure under Article 34 of Regulation (EC) No
1829/2003."' Similarly, the EFSA issued an opinion on Greece and
Hungary's bans on MON810 and found them not scientifically
justified!

3. Scientific Opinion of the Panel on Genetically Modified Organisms on a
request from the European Commission related to the safeguard clause invoked by
France on maize MON810 according to Article 23 of Directive 2001/18/EC and
the emergency measure according to Article 34 of Regulation (EC) No 1829/2003.
The EFSAJournal(2008) 850, 1-45.

4. Council Directive 2001/18, art. 23, 2001 O.J. (L 106) 13 (EC).
5. Council Regulation 1829/2003, art. 34, 2003 O.J. (L 268) 19 (EC).
6. Scientific Opinion of Panel on Genetically Modified Organisms, EFSA, see
supra note 3, at 6.

7. Scientific Opinion of Panel on Genetically Modified Organisms, EFSA, see
supra note 3, at 31.
8. Request from the European Commission related to the safeguard clause
invoked by Hungary on maize MON810 according to Article 23 of Directive
2001/18/EC. The EFSA Journal (2008) 756, 1-18; Request from the European
Commission related to the safeguard clause invoked by Greece on maize MON810
according to Article 23 of Directive 2001/18/EC. The EFSA Journal (2008) 757, 1-

12.
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EUROPEAN UNION FOOD LAW UPDATE

In May 2008, the Swiss government voted to extend the ban on
genetically modified plants until 20132 The ban initially started in
2005, prohibiting the cultivation of genetically modified plants and
the market placement of transgenic animals for food production,
and was to expire in 2010.0 However, the government decided to
extend the ban, pending the assessment of the benefits and risks of
genetically modified plants by the National Research Programme."
In July 2008, the European Union Council of Agricultural Ministers declined to approve the placement on the market for food and
feed of genetically modified soybean A2704-12 and genetically
modified cotton LLCotton25, despite the EFSA's opinion recognizing them as safe.'2 The initial request was about authorizing the use
of the plants with the EU, but not about allowing their cultivation.
Despite such rejection on the part of Member States, the Commission could authorize the products based on the EFSA's opinion.
As for the general perceptions of GMOs in Europe, they are
changing. In the United Kingdom, for instance, commercial cultivation of GMOs is prohibited; however, last June, the environmental
minister Phil Woolas stated that the United Kingdom should perhaps rethink its reluctance to allow GMOs in light of the current
state of poverty in the developing world and the current environmental crisis.'3 In addition, the agricultural industry of several
European countries (Romania, Poland, Slovakia, the Czech Republic, Portugal, and Spain) has increased the use of genetically modified crops. In addition, several European countries (Romania, Poland, Slovakia, the Czech Republic, Portugal, and Spain) have increased the use of genetically modified crops. 4
A study conducted by the King's College London and funded
by the European Commission, addressed the question of whether
consumers in the EU buy genetically-modified foods when they are

9. GMO Compass, Swiss government wants to roll over biotech ban, May 21, 2008,
http://www.gmo-compass.org/eng/news/361.docu.htnl (last visited Nov. 14,

2008).
10.
11.

Id.
Id.

12. GMO Compass, EU Council's GMO approval standstill continues, July 16, 2008,
http://www.gmo-compass.org/eng/news/374.docu.htnl (last visited Nov. 14,
2008).
13.

GMO Compass, UK: New attitudes on GM crops are developing,June 19, 2008,

http://www.gmo-compass.org/eng/news/367.docu.html
2008).
14.

(last visited Nov.

14,

GMO Compass, Cultivation of GMOs rises in many European countries, Sept. 30,

2008, available at http://www.gmo-compass.org/eng/news/379.docu.html.
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The study focused on ten Member
available in grocery stores.
States: the Czech Republic, Estonia, Germany, Greece, The Netherlands, Poland, Slovenia, Spain, Sweden and the UK. The findings
showed that Europeans buy genetically-modified foods when they
are physically present on the shelves and that "a major factor in governing the purchase of GM-products by Europeans is the decision of
In Denmark,
retailers to make them available to consumers."'"
modified
crops
genetically
interest
in
growing
expressed
farmers
starting in 2009." They will be allowed to grow European Union
(EU)-sanctioned crops after they attend an-educational course." The
Danish Minister for Food, Agriculture and Fisheries, Eva Kjer Hansen, was pleased about this interest from farmers; she believes genetically-modified crops can positively help farmers from an economical and environmental point of view. 9 Moreover, last October,
the Council of EU Environment Ministers met and addressed the
issue of potential changes in GM plants' authorization process and
whether authorizations should be based solely on scientific safety
evaluations, or whether socio-economic factors should also be taken
into account.: The group was not able to reach a common agreement; this question will eventually be decided at the Council's December 2008 session.
III. NOVEL FOODS

Following the Commission's Proposal to revise the Novel Foods
Regulation (EC) 258/97 in order to improve the access of innovative
foods to the EU market while ensuring food safety, 22 the debate at

15. See King's College of London, Do European Consumers Buy GM Foods?,
http://www.kcl.ac.uk/schools/biohealth/research/nutritional/consumerchoice
(last visited Nov. 22, 2008).
16. Id.
17. GMO Compass, Danish Farmers to Grow GM Crops, Oct. 13, 2008,
http://www.gmo-compass.org/eng/news/383.docu.html (last visited Nov. 22,
2008).
18. Id.
19. Id.
20. GMO Compass, Council of environment ministers of the European Union: No
Joint Alignment on GM Authorization, http://www.gmo-compass.org/eng/news/
388.docu.html (last visited Nov. 22, 2008).
21. Id.
22. Commission of the European Communities Proposalfor a Regulation of the European Parliamentand of the Council on Novel Foods and Amending Regulation (EC) No
XXX/XXXX, COM (2007) 872 final, available at http://ec.europa.eu/food/
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Parliament level started. The European Parliament Environment,
Public Health and Food Safety (ENVI) Committee was selected as
the Committee responsible for overseeing the novel foods dossier
and preparing it for the vote in Plenary. MEP Kartika Tamara Liotard, from the Netherlands (Confederal Group of the European
United Left - Nordic Green Left), was appointed as Rapporteur and
is thus responsible for drafting the report on potential amendments
to the Commission's Proposal. The draft report deals in part with
some controversial issues like cloning and nanotechnology, and to
what extend these issues should be part of the Novel Foods Proposal, if at all. 3 The draft report suggests that the placement on the
market of foods from cloned animals and their descendants should
be dealt with in a separate regulation. 4 The draft report also explicitly adds foods produced with the aid of nanotechnology in the
definition of "novel foods". Definitions of "cloned animals," "descendants of cloned animals," and "foods produced with the aid of
The vote in first reading of
nanotechnology" were also added.
these amendments within the. ENVI Committee is scheduled for
December 2008 and the vote in Plenary in first reading is to take
place in January 2009.)
Moreover, a debate over nanotechnology is under way. The Parliament is trying to agree on a definition for nanotechnology and
the Commission mandated the EFSA to write an opinion on the
risks of nanotechnology. 8 The EFSA thus issued in October 2008 a
Draft Opinion of the Scientific Committee on the Potential Risks
Arising from Nanoscience and Nanotechnologies on Food and Feed
food/biotechnology/novelfood/COM872_novel foodproposal_en.pdf [hereinafter Novel Foods Proposal].
23. Draft Report on the proposalfor a regulation of the European Parliamentand of the
Council on novel foods and amending Regulation (EC) No XXNXXXX [common proce-

dure], 2008/0002(COD), amendment 20-21, available at http://www.europarl.
europa.eu/sides/getDoc.do?pubRef=-//EP/NONSGML+COMPARE+PE-409.414+
01+Doc+PDF+Vo//EN&language=EN [hereinafter Draft Report on Novel Foods Proposal].
24.

Id., at amendment 20.

25. Id., at amendment 21.
26. Id., at amendments 24-26.
27. See the Legislative Observatory of the European Parliament at
http://www.europarl.europa.eu/oeil/file.jsp?id=5583302 (last visited Nov. 22,
2008).
28. Draft Opinion of the Scientific Committee on the Potential Risks Arising from
Nanoscience and Nanotechnologieson Food and Feed Safety, (Question No EFSA-Q-2007-

124), endorsed for public consultation on 14 October 2008, available at
http://www.efsa.europa.eu/cs/BlobServer/DocumentSet/sc-opinion-nano-public
_consultation.pdfssbinary=true.
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Safety and concluded that additional research and data were needed
to really assess the safety of engineered nanomaterials. 29 The public
had until December 1, 2008 to comment on the draft opinion."
IV. FEED SAFETY

Following the Commission's introduction of a Proposal for a
Regulation of the European Parliament and of the Council on "the
placing on the market and use of feed,"'" the European Parliament
Agriculture (AGRI) Committee was selected as the Committee responsible for overseeing the dossier and preparing it for the vote in
Plenary. MEP Graefe Zu Baringdorf Friedrich-Wilhelm from Germany (Group of the Greens/European Free Alliance) was appointed
Rapporteur; his Draft Report was released in June 2008, and in October 2008,32 the AGRI Committee voted on it. Some of the relevant
issues raised by the AGRI Committee amendments deal in part with
labelling requirements, a proposed catalogue of feed materials to
help customers have a better understanding of the products that are
on the market, technical provisions on impurities, and tolerance
values. The vote in Plenary is tentatively scheduled for December
2008.33
In August 2008, the Rapid Alert System for Food and Feed
(RASFF) was notified of the presence of monensin residues in dried
deactivated yeast, a by-product from the Brazilian bioethanol industry. Following this alert, the Commission requested data on the sector's use of bactericides in food and bioethanol production processes, where co-products resulting from these are used for feed. At

29. See id.
30. Id. at 21-24.
31. Proposalfor a regulation of the European Parliament and of the Council on the
Placing on the Market and Use of Feed, COM (2008) 124 final, available at
http://ec.europa.eu/food/food/animalnutrition/labelling/COMM-PDFCOM_20
08_0124_FENACTE.pdf [hereinafter Feed Proposal].
32. See Draft Report on the Proposalfor a Regulation of the European Parliamentand
of the Council on the Placingon the Market and Use of Feed, 2008/0050(COD) available
at Europarl.europa.eu/sides/getDoc.do?pubref=-//EP//NONSGML+COMPARE+
PE-407.423+0 1+Doc+Pdf+VO//EN&Language=EN.
33. See European Parliament, Committee on Agricultural and Rural Development, Report on the Proposalfor a regulation of the EuropeanParliamentand of the Council on the placing on the market and use offeed, A6-0407/2008, Oct. 15, 2008, available
at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+
REPORT+A6-2008-0407+0+DOC+PDF+V//EN.
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its last meeting, the Standing Committee on Animal Nutrition decided to set the monensin residue level at 1.25 mg/kg.'
V. TRANSMISSIBLE SPONGIFORM ENCEPHALOPATHY

Since the beginning of 2008, the Commission published several
additional regulations relating to transmissible spongiform encephalopathy (TSE), and more particularly relating to bovine spongiform
encephalopathy (BSE). Moreover, Regulation (EC) 999/2001 has
been amended several additional times and the list of rapid tests for
the monitoring of BSE in bovine animals has been amended twice. 3
Commission Regulation (EC) 357/2008 of April 22, 2008 amends
Annex V to Regulation 999/2001 that lays down rules for the prevention, control and eradication of certain TSEs; the amendment
modifies the age limit for characterizing the vertebral column in
bovines as specified risk material." Commission Regulation (EC)
571/2008 of June 19, 2008 amends Annex III to Regulation
999/2001 with respect to the criteria for revision of the annual BSE
monitoring programs. 7 Commission Regulation (EC) 746/2008 of
June 17, 2008 amends Annex VII to Regulation 999/2001 by modifying the eradication measures for ovine and caprine animals. 8
Commission Decision 2008/661/EC of August 1, 2008 amends
Commission Decision 2007/182/EC by extending the 'survey for
chronic wasting disease in cervids.'39 Finally, Commission Regulation (EC) 956/2008 of September 29, 2008 amends Annex IV to
Regulation 999/2001 by authorizing the use of fishmeal for the
production of milk replacers intended for the feeding of young
animals of ruminant species."

34. See European Committee, Committee on the Food Chain and Animal
Health, Summary Minutes of the Meeting of the Standing Committee on the Food Chain
and Animal Health, Animal Nutrition Section, Sept. 18-19, 2008, available at

http://ec.europa.eu/food/committees/regulatory/scfcah/animalnutrition/sum_l
819092008_en.pdf.
35. See Commission Regulation 21/2008, 2008 O.J. (L 9) 3; See Commission
Regulation 315/2008, 2008 O.J. (L 94) 3.

36. Commission Regulation 357/2008, 2008 O.J. (L 111) 3.
37. Commission Regulation 571/2008, 2008 O.J. (L 161) 4.
38. Commission Regulation 746/2008, 2008 O.J. (L 202) 11, 14.
39.

Commission Decision 2008/661/EC, 2008 O.J. (L 215) 8, 9.

40. Commission Regulation 956/2008, 2008 O.J. (L 260) 8.
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VI. FOOD ADDITIVES

All authorized food additives have to meet certain purity criteria. In June 2008, the Commission published Commission Directive
2008/60/EC, which lays down specific purity criteria for the use of
sweeteners in food stuffs.4 In August 2008, the Commission issued
Commission Directive 2008/84/EC on specific purity criteria on
food additives other than colors and sweeteners. 2
VII. MAXIMUM RESIDUE LIMITS

The EU pesticide Maximum Residue Limits (MRLs) Regulation
396/2005 came into effect on 1 September 2008. The amendments
modifying Annexes II, III and IV to pesticide MRLs Regulation (EC)
396/2005 were published in the Official Journal as Regulation
839/2008, and can be accessed online.9 DG SANCO also posted
the MRLs database on its website," along with a Question & Answer
fact sheet entitled "New Rules on Pesticide Residues in Food." 5
In March 2008, the Commission issued Commission Regulation
(EC) 260/2008, amending Regulation (EC) No 396/2005 of the
European Parliament and of the Council by establishing Annex VII
listing active substance/product combinations covered by a derogation as regards post harvest treatments with a fumigant."
VIII. FOOD CONTACT MATERIALS

In March 2008, the Commission published Commission Regulation (EC) 282/2008 on recycled plastic materials and articles intended to come into contact with foods and amending Commission
Regulation (EC) No 2023/2006."7
In June 2008, the Commission issued Commission Regulation
(EC) 597/2008 amending Regulation (EC) No 372/2007, laying
41. Commission Directive 2008/60/EC, 2008 O.J. (L 158) 17.
42. Commission Directive 2008/84/EC, 2008 O.J. (L 253) 1.
43. Commission Regulation 839/2008, 2008 O.J. (L 234) 1, available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:234:0001:0216:
EN:PDF.
44. See Pesticide EU-MRLs Database, http://ec.europa.eu/sanco-pesticides/
public/index.cfm (last visited Dec. 1, 2008).
45. European Union, Directorate-General for Health and Consumers, New Rules
http://ec.europa.eu/dgs/
in Food, Sept. 2008
on Pesticide Residues
healthconsumer/press/pesticide-residues.pdf (last visited Dec. 1, 2008).
46. Commission Regulation 260/2008, 2008 O.J. (L 76) 31.
47. Commission Regulation 282/2008, 2008 O.J. (L 86) 9, 12.
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down transitional migration limits for plasticizers in gaskets in lids
intended to come into contact with foods.
IX. FOOD QUALITY

In October 2008, the Commission adopted a Green Paper on
food quality and launched a consultation on agricultural product
quality.49 In light of the current EU standards, the various quality
and certification programs, and the numerous labeling schemes, the
Green Paper asks stakeholders about what actions could be taken to
efficiently take advantage of EU farming and to better inform consumers on the products. The Green Paper also requests input on
possible improvements that could be made. The consultation could
potentially be followed by a legislative proposal.58
On November 12, 2008, European Union Member States voted
on Commission proposals to repeal specific marketing standards for
twenty-six types of fruit and vegetables.5 ' The decision will take effect in July 2009. Through this initiative, the Commission aims at
eliminating unnecessary administrative work and simplifying EU
rules. Products that do not respect the marketing standards will
thus be able to be sold, provided that they are labeled in such a way
that consumers will be able to distinguish them from the other standardized products. 5' With the current food crisis, this rule will also
avoid unnecessary food waste.

48. Commission Regulation 597/2008, 2008 O.J. (L 164) 12.
49. Green Paper on agriculturalproduct quality: product standards,farming requirements and quality schemes, COM(2008) 641 final, Oct. 10, 2008, available at

http://ec.europa.eu/agriculture/quality/policy/consultation/greenpaper-en.pdf.
50. Commission of the European Communities, Green Paper on Agricultural
Product Quality: Product Standards, Farming Requirements and Quality Schemes, COM

(2008) 641 final, Oct. 10, 2008, available at http://ec.europa.eu/agriculture/
quality/policy/consultation/greenpaper-en.pdf.
51. Press release, European Comm'n, The Return of the Curvy Cucumber: Commission to Allow Sale of 'Wonky' Fruit and Vegetables Commission Press Release,

(IP/08/1694, Nov. 12, 2008), available at http://europa.eu/rapid/pressReleasesAction.do?reference=IP/08/1694&format=-HTML&aged=0&language=EN&guiLangua
ge=en.
52. Id.
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X. LABELING, NUTRITION, AND OBESITY

A. Labeling Proposal
Following the Commission's Proposal for a regulation of the
European Parliament and of the Council on the provision of food
information to consumers, 53 the European Parliament ENVI Committee was put in charge of drafting the report to be voted in Plenary. MEP Renate Sommer from Germany (Group of the European
People's Party (Christian Democrats) and European Democrats) was
named Rapporteur, and her draft opinion is due sometime in November 2008. The main issues of concern relate to the selection of
nutrients to be labeled and whether the labels should be in the front
of the pack or on the back of it. The Food Information Proposal
suggests that the labelling of the energy value, the amounts of fat,
saturates, carbohydrates with specific reference to sugars, and salt"
should be mandatory." Moreover, the legibility of labels is also being
debated, and the Food Information Proposal suggests a font size of
3mm minimum. 55 The Proposal also focuses on the format nutrition
labelling should have. A debate is under way as to whether the system of traffic lights that is currently used in the United Kingdom
should be used EU-wide. Traffic lights are a color-coding system
where a food product receives a color for each nutrient that the UK's
Food Standards Agency has deemed problematic: fat, saturates, sugars, and salt.56 Depending on the quantity of these nutrients in a
food product, each will receive either a green label, an amber label,
or a red label. 7 Green designates a low amount, amber designates a
medium amount, and red designates a high amount. This system is
controversial because some argue that consumers see the red color
as a sign that they should not eat the product at all.58 It is unlikely

53. Proposalfor a regulation of the European Parliament and of the Council on the
provision offood information to consumers, COM (2008) 40 final (Jan. 30, 2008), available at http://ec.europa.eu/food/food/labellingnutrition/foodlabelling/publications/proposal-regulation-ep-council.pdf. [hereinafter Food Information Proposal].
54. Id., art. 29.
55. Id., art. 14.
56. Food Standards Agency, Traffic light labeling, http://www.eatwell.gov.uk/
foodlabels/trafficlights/ (last visited Jan. 5, 2009).
57. Id.
58. Press release, EUFIC- European Food Information Council, European Consumers Spill the Beans on Food Labels, available at http://www.eufic.org/
jpage/en/page/PRESS/fftid/european-consumers-spill-the-beans-on-food-labels/.
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that the Commission will agree to this national scheme because studies have found them to mislead consumers, 59 and this system has received heavy criticism on the part of the industry. The industry has
proposed another system: the Guideline Daily Amounts (GDAs).
GDAs are guidelines for healthy adults and sometimes children that
companies voluntarily decide to adopt about the approximate
amount of calories, fat, saturates, carbohydrates with reference to
sugars, protein, fiber, and sodium required for a healthy diet. This
system also draws criticisms, especially because many argue that
there is not a single definition of healthy diet, since what is healthy
depends on each individual and its physiological and environmental
conditions.
Moreover, in October 2008, the Commission Directive
2008/100/EC of October 28, 2008, amending Council Directive
90/496/EEC on nutrition labeling for foodstuffs as regards recommended daily allowances for vitamins and minerals, energy conversion factors and the definition of dietary fiber was published in the
Official Journal."°
B. Nutrition and Health Claims
Following the European Food Safety Authority's (EFSA) Opinion on the Setting of Nutrient Profiles for Foods Bearing Nutrition
and Health Claims that was issued in January 2008,1 the Commission Working Group on Nutrition and Health Claims meets regularly to establish thresholds for the nutrients that will be used for
profiling purposes. This working group issues working documents
that provide proposals of options, which are not binding. The last
working document was published on October 22, 2008.2 According
to this document, food supplements, dietetic foods, as well as raw
fruit and vegetables, fresh, frozen, chilled, dried, and fruit and vegetable juices without added sugar, could be exempted from the profiling system."3 Other foods would be subject to a general profile,
59.

Id.

60. Commission Directive 2008/100, 2008 O.J. (L 285) 9.
61. The Setting of Nutrient Profiles for Foods Bearing Nutrition and Health Claims
Pursuant to Article 4 of the Regulation (EC) No 1924/2006, Scientific Opinion of the
Panel on Dietetic Products, Nutrition and Allergies, 644 EFSAJ. 1, 2 (2008), available at

http://www.efsa.europa.eu/EFSA/ScientificOpinion/ndaop-ej644_nutrient%20
profiles-en,2.pdf.
62.

Working Document on the Settling of Nutrient Profiles, Oct. 22, 2008, available at

http://www.food.gov.uk/muhimedia/pdfs/consultation/ecsettingnp.pdf.
63. Id. at 6.
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except for ten sectors that would have specific profiles: non alcoholic drinks; vegetable oils and spreadable fats; dairy products except cheeses; cheeses; cereals apart from breakfast cereals; breakfast
cereals; fruit, vegetables and their products; meat and meat products; fish and fish products; and ready meals.'
Furthermore, the EFSA is currently reviewing health claims
pursuant to Article 13 (on health claims other than those referring
to the reduction of disease risk and to children's development and
health) and Article 14 (relating to the reduction of disease risk
claims and claims referring to children's development and health) of
Regulation 1924/2006EC.65 EFSA's scientific evaluation will allow
making sure that claims and advertising on nutrition and health are
accurate and can actually help consumers make a healthy choice
when selecting food products. The concept of "healthy," however, is
controversial and is the subject of discussions between the industry
and the authorities. Some wonder where the line should be drawn
between a "healthy" product and an "unhealthy" one.
C. Obesity
Regarding the Poli Bortone's Draft Report on the White Paper
on Nutrition,' which was mentioned in the last update, the European Parliament Environment, Public Health and Food Safety
(ENVI) Committee voted on it on May 27, 2008 (the Poli Bortone
Draft Report was renamed Foglietta Draft Report after Mrs. Poli
Bortone was replaced by MEP Alessandro Foglietta). The ENVI
Committee recommended that restrictions be established on advertising of "unhealthy" foods to children.67 The Report asks for protected times for children's television viewing and mentions that advertising restrictions should also cover new forms of media.68 In
addition, the Committee stressed the need for schools to actively
participate in the fight against childhood obesity by ensuring that
children get enough physical activity and have a balanced diet."8

64. Id. at 3.
65. Corrigendum to Council Regulation 1924/2006, 2007 O.J. (L12) 3, 11 (EC).
66. Adriana Poli Bortone, Comm. On the Envt., Pub. Health and Food Safety, Draft
Report on the White Paper on Nutrition-, Overweight- and Obesity-Related Health Issues,
2007/2285(INI) (Dec. 19, 2007).
67. Comm. On the Envt., Pub. Health and Food Safety, Report on the White Paperon
nutrition-, overweight- and obesity-related health issues, 2007/2285(INI) (June 18, 2008).
68. Id.
69. Id.
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In July 2008, the Commission issued a Proposal to establish an
EU-wide scheme to provide school children with free fruits and
vegetables."0 The Commission hopes this will encourage young people to have good eating habits. As part of this campaign, participating Member States would have to set up educational initiatives to
raise awareness on obesity. Farm ministers discussed this initiative
at the October Agriculture Council meeting. Some of the questions
raised were whether this scheme would be a matter of national public health and social policy, or whether it would fall under the CAP.
The scheme is expected to be voted on at the next meeting of the
Agriculture Council in November 2008.
In October, the EU launched a milk promotion campaign, aimFarm Commissioner Mariann
ing at targeting schoolchildren."
Fischer Boel is at the origin of this campaign and wants to encourage schoolchildren to have a healthy diet.

2

The program would sub-

sidize the distribution of dairy products in schools. 3
XI. CONCLUSION

The year 2009 will be interesting for the European Union, given
the fact that the future of the Treaty of Lisbon is still uncertain. In
addition, Europeans will elect a new Parliament in June 2009, and
the number of seats the Parliament is to be composed of will depend on whether the elections are held under the Nice Treaty or the
Treaty of Lisbon. In any event, a new Parliament means a possibility
that the direction the policy was taking up until now will change.
Moreover, the French Presidency of the Council will end in December 2008, and the Czech Republic will take over for the first half of
2009. The second half of the year will be handled by Sweden. All of
these changes and new players will surely shape the regulatory future of EU food law.

70. Proposalfor a Council Regulation amending Regulations (EC) No 1290/2005 on
the financing of the common agriculturalpolicy and (EC) No 1234/2007 establishing a
common organizationof agriculturalmarkets and on specific provisionsfor certain agricultural products (Single CMO Regulation) in order to set up a School Fruit Scheme,
COM(2008) 442 final, July 8, 2008 [hereinafter School Fruit Scheme Proposal].
71. Press Release, European Union School Milk Programme, Commission
Launches EU School Milk Campaign (Oct. 17, 2008), available at http://
www.drinkitup.europa.eu/fileadmin/Content/Downloads/PDF/Press-Release/pre
ss-release-school-milk-programme-launch en.pdf.
72. Id.
73. Id.
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I. CONSUMERS, TECHNOLOGY, MILK AND RBST LABELS:
A CASE STUDY OF ORTHOGONAL RELATIONSHIPS WITH
THE FIRST AMENDMENT

Although approved by the Food and Drug Administration
("FDA") sixteen years ago,' recombinant bovine somatotropin
(rBST), also known as recombinant bovine growth hormone
(rBGH),2 continues to engender significant controversy. Marketed
under the trade name Posilac,3 some dairy farmers use rBST to
stimulate milk production. While the FDA asserts that milk from
animals injected with rBST shows no significant differences when
compared to that of untreated animals,4 some argue that the studies
relied upon by the FDA in approving use of the hormone were not
sufficient 5 and that, regardless of the hormone's safety, consumers
1. Animal Drugs, Feeds, and Related Products; Sterile Sometribove Zinc Suspension, 58 Fed Reg. 59946-02 (Nov. 12, 1993).
2. Bovine Somatotropin (BST), INST. FOOD SCI. AND TECHNOLOGY, Jan. 2004,
available at http://ifst.org/uploadedfiles/cms/store/ATACHMENT/BST.pdf.
The term "rBST" and "rBGH" both refer to Monsanto's synthetic hormone. rBST
is the scientific description of the hormone although rBGH is sometimes used to
refer to the product.
3. The Monsanto Company (Monsanto) markets rBST under the trade name
Posilac and is the sole producer of the synthetic hormone. MONSANTO Co., Annual
Report (Form 10-K), at 5 (Nov. 25, 2003). In August, 2008, Monsanto sold the
worldwide rights to Posilac to the Indiana-based Elanco for $300 million. Press
Release, Elanco, Elanco Announces Acquisition of Posilac Dairy Business: Deal
Provides Strategic Fit with Lilly's Animal Health Division (Aug. 20, 2008), available
at http://www.elanco.com/images/PosilacAcquisitionPressRelease_08-20-08.pdf.
The sale should close by the end of the fourth quarter of 2008. Monsanto's production of the hormone marketed as Posilac also appears to be quite profitable.
Although the company does not release specific sales figures, Posilac sales are estimated at around $250 million-comprising approximately 3.5% of the company's
total sales. Andrew Pollack, Which Cows do you Trust, N.Y. TIMES, Oct. 7, 2006, at
C1.
4. FDA, Interim Guidance on the Voluntary Labeling of Milk and Milk Products from Cows that have not Been Treated with Recombinant Bovine Somatotropin, 59 Fed. Reg. 6279, 6279-80 (Feb. 10, 1994) [hereinafter FDA Interim rBST
Guidance]. See also Bovine Somatotropin Technology Assessment Conference Statement,
NATIONAL INSTITUTE OF HEALTH, OFFICE OF MEDICAL APPLCATIONS OF RESEARCH,

Technology Conference Statement, Dec. 5-7, 1990, available at http://www.
monsantodairy.com/about/human-safety/print/pnihtassessment.html (describing
safety aspects of rBST); John Vicini, et al., Survey of Retail Milk Composition as Affected by Label Claims Regarding Farm-Management Practices, 108 J. OF AM. DIETETIC
ASs'N 1198 (2008) (finding milk labeled rBST-free has similar, although not excact,
concentrations of certain chemicals as conventional and organic milk).
5. See Christina Cusimano, RBST, It Does a Body Good?: RBST Labeling and the
Federal Denial of Consumers' Right to Know, 48 SANTA CLARA L. REV. 1095, 1105-07
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have a right to know which products are derived from the milk of
rBST-injected cows.' Because the FDA has provided only nonbinding guidance regarding voluntary labeling of the presence or
absence of rBST use in milk production,' significant debate continues regarding the permissibility and methods of labeling dairy
products derived from rBST-injected cows.8
Some farmers electing not to use rBST have attempted to market their products with labels claiming to be free of the hormone.'
Monsanto, the manufacturer of rBST, has fought vigorously such
labeling. Relying on the FDA's 1994 interim labeling guidance, it
claims that such labels are misleading and falsely imply that rBSTfree production methods result in safer products than those produced without use of the engineered hormone.'" Legislatures,
courts, consumers, and corporations have all spoken out on the issue, leading to a controversial standoff with few clear answers. The
following discussion reviews the government's approval of rBST,
legal challenges to mandatory labeling rules, consumer and food

(2008) (arguing that the long-term effects of rBST have not been studied and that
former Monsanto employees were integral in FDA's approval of the hormone).
6. Cusimano, supra note 5, at 1112.
7. FDA Interim rBST Guidance, supra note 4, at 6280.
8. As this article went to print, the DrakeJournal of Agricultural Law published
an excellent article by Professor McCabe detailing the recent controversy surrounding rBST labeling. For a more detailed discussion of this topic, see Margaret Sova
McCabe, Got Controversy? Milk Does, 13 DrakeJ. Agri. L. 475 (Fall 2008).
9. Cusimano, supra note 5 at 1109-1113.
10. Id. at 1013-14. While some disagree about the long-term research regarding
the effects of rBST, one recent study suggests that diary products from rBSTtreated animals are compositionally virtually indistinguishable from more traditional products. The study, published by the Journal of the American Dietetic Association, compared rBST-treated products with rBST-free and organic milk for
quality, nutrients, and hormones. None of the milk samples tested returned significant levels of detectable antibiotics and there were no reported differences between
the three types in milk fat, lactose, or solids. Additionally, the study found no differences in bST hormone concentrations, even in those products derived from
rBST-treated cows. The study concluded by reporting that few compositional differences were detected between conventional, organic, and rBST-free milk. The
study focused only on the composition of milk and did not substantially investigate
the health of the animals injected with the hormone. The authors did note that,
despite the lack of significant compositional differentiation, the price of the three
types of milk varied quite substantially. Organic and rBST-free labeled milk sold
for approximately $1.00-$4.00 more per gallon than conventional milk derived
from cows injected with rBST. John Vicini, et al., Survey of Retail Milk Composition as
Affected by Label Claims Regarding Farm-Management Practices, 108 J. Am. Dietetic
Assoc. 1198, 1198 (2008).
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industry trends, and recent state-level attempts to prohibit or restrict
voluntary rBST labeling.
A. FDA Appoval of rBST
Bovine somatotropin (BST) is a protein hormone produced by
the pituitary gland that naturally exists in dairy cows and contributes
to lactation." rBST is a synthetic version of this naturally occurring
hormone that is injected into cows to increase their milk production
and growth.'" Shortly after FDA's approval of rBST, some dairy
producers began marketing campaigns promoting their products as
"rBST-free."' 3
Amid objection to the rBST-free labels from both Monsanto
and farmers who chose to use the synthetic hormone, the FDA issued interim labeling guidance.'4 After reiterating that the hormone
is safe and effective for dairy cows and that milk derived from injected animals is safe for human consumption,'5 the FDA stated that
it does not have the authority to mandate labels on milk from cows
treated with rBST." Although the Federal Food, Drug, and Cosmetic Act grants the FDA jurisdiction to regulate product labeling,
the agency's interim guidelines noted that it has no authority to require disclosure when it determines that there is no significant impact from use of the hormone.'7 Additionally, the FDA stated that
milk labeling should primarily be a state concern, with the FDA's
findings used as guidance in developing state/local rules.'8 The
agency did specify that producers may voluntarily label their products concerning the absence or presence of rBST treatment so long
as all statements are truthful and not misleading.' 9 While the FDA
made clear that it would not mandate rBST labeling, it left open for
debate what falls under "truthful and not misleading.""0

11. Cusimano, supra note 5, at 1098.
12. Id. Posilac is used to boost milk production by as much as forty percent per
day. Jennifer R. Thornley, Got "Hormone-Free"Milk?: Your State May Have Enough

Interest to Let You Know, 76 IND. L.J. 785, 785 (2001).
13.

Id. at 786.

14. FDA Interim rBST Guidance, supra note 4, at 6279-80.
15. Id.
16. Id. at 6280.
17. Id.
18. Id.
19. FDA Interim rBST Guidance, supra note 4, at 6280.
20. The "truthful and misleading" requirement is nothing new, as the FFDCA
has always prohibited false or misleading labels. See 21 U.S.C. § 343(a) (2000).
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"False" labels generally are easier to identify than "misleading"
labels. For example, it would be false for any milk producer to
claim that its product is "BST-free" or "hormone-free," as BST is a
naturally occurring hormone present in all milk-producing cows.'
Indeed, FDA has issued warning letters to various firms attempting
to market dairy products as "Hormone Free."22 Claiming that milk is
"rBST-free," however, may be true, but potentially misleading.
There is "no way to differentiate analytically between naturally occurring bST and [rBST]... in milk" products.23 Moreover, the FDA is
unaware of any measurable compositional difference from cows receiving supplemental rBST and cows that do not.24 Accordingly, in
its interim guidelines, the FDA noted that claiming a product is free
of the hormone rBST may imply a compositional difference between the conventional milk product and milk from animals treated
with rBST-a claim the FDA regards as false.25 To avoid these potentially misleading statements, the agency specified language that may
avoid confusion, citing the following as an example of a truthful and
not misleading label: This milk is "'from cows not treated with rBST'
accompanied with the qualifying statement that 'No significant difference has been shown between milk derived from rBST-treated
and non-rBST-treated cows."' While the FDA's guidance is helpful,
it remains non-binding and opens the door for states to struggle
with their own rBST-related labeling rules.

21.

FDA Interim rBST Guidance, supra note 4, at 6280.

22. Modified Warning Letter from Joseph R. Baca, Director, Office of Compliance, Center for Food Safety and Applied Nutrition, to George Economy, Pride of
Main Street Dairy LLC (Sept. 24, 2003) (stating that the "No Hormones" label on

various dairy products is false), available at http://www.fda.gov/foi/
warningietters/archive/g4305d.htm; Warning Letter from Joseph R. Baca, Director, Office of Compliance, Center for Food Safety and Applied Nutrition, to Richard Osofsky, Ronnybrook Farm Dairy (Sept. 9, 2003) (stating that the "hormone
free" label on various dairy products is false), available at http://www.fda.gov/

foi/warningletters/archive/g4290d.htm.
23.

FDA Interim rBST Guidance, supra note 4, at 6280.

24. Id.
25. See id. (noting that "[t]here is currently no way to differentiate analytically
-between naturally occurring bST and recombinant bST in milk, nor are there any
measurable compositional differences between milk from cows that receive supplemental bST and milk from cows that do not.").
26. Id.
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B. Legal Status of Mandatory Labeling
Despite the FDA's conclusion that rBST is safe for human consumption, some jurisdictions have attempted to mandate labeling of
rBST use either out of concern about the safety of Posilac or under
the rationale of promoting informed consumer choice.27 Indeed,
some jurisdictions (European Union, Canada, Australia and Japan)
have either prohibited the use of rBST or subjected products to
mandatory labeling.28 In 1994, Vermont enacted a statute mandat-

ing the labeling of dairy products derived from rBST injected cows.21

In response, the International Dairy Foods Association (IDFA),
among other concerned parties, sought to enjoin enforcement
claiming the statute violated dairy producers' First Amendment
right not to speak, as well as the Commerce Clause.
The district court denied IDFA's request for a preliminary injunction." On appeal, the Second Circuit reversed. 2 The Court
held that the dairy producers and retailers had a First Amendment
right not to speak unless the state could establish a substantial interest for labeling rBST derived products:
Vermont argued that its statute supported a "strong consumer
interest and the public's 'right to know.' 3''

4

The court, however, held

that a "substantial state interest" cannot be established based merely
on consumer curiosity. 3 Pointing again to the FDA's scientific research and the inability of scientists to distinguish between the two
27. See Cusimano, supra note 5, at 1115-17 (discussing states' interest sufficient
to compel speech). George Raine, Got rBST in your Milk? Dairy Co-Op Bows to Pressure to Stop Use of Hormone, SAN FRANcIsco CHRONICLE, Mar. 25, 2007.
28. European Union Council Decision 1999/879 (L 331/71) (EC) (banning
rBST); Recombinant Bovine Somatotropin (rBST), HEALTH CANADA, available at
(nothttp://www.hc-sc.gc.ca/dhp-mps/vet/issues-enjeux/rbst-stbr/index-eng.php
ing that Canada's regulatory agency governing national public health has not approved rBST for sale in Canada); Thornley, supra note 12, at 53 (2001) (noting that
Australia banned rBST use); Cusimano, supra note 5, at 1104 (noting that New
Zealand, Europe, and Japan have banned rBST); see Mark Scolforo, Pennsylvania
Bars Hormone-Free Milk Labels, Roiling Industry, SAN DIEGO UNION-TRIBUNE, Nov. 13,
2007 (same).
29. VT. STAT. ANN. tit. 6, § 2754 (terminated by 1993, Adj. Sess., No. 127, § 4, as
amended by 1997, No. 61 § 272i, eff. Mar. 30, 1998).
30. Int'l Dairy Foods Assoc. v. Amestoy, 92 F.3d 67, 69 (2d Cir. 1996).
31. Int'l Dairy Foods Assoc. v. Amestoy, 898 F. Supp. 246, 254 (D. Vt. 1995), rev'd,
92 F.3d 67 (2d Cir. 1996).
32. Amestoy, 92 F.3d at 69.
33. Id. at 71.
34. Id. at 73.
35. Id.
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products, the Court ruled that consumer curiosity was insufficient

justification to infringe upon the First Amendment rights of dairy
producers.3 6
The Amestoy opinion included a vigorous dissent asserting that
the state interest was not limited to consumer curiosity, but also
substantive concerns regarding rBST's impact on the heath of humans and cows, the financial sustainability of small farms, and general concerns regarding the manipulation of nature using biotechnology. 7 The proper question, in the dissent's view, is whether the
Constitution prohibits government from mandating disclosure of
truthful, relevant information to promote informed consumer
choice.38
Although the Second Circuit opinion certainly leaves open the
possibility that mandatory labeling could pass constitutional muster
if the state advanced a more substantive interest, 9 a generalized interest in satisfying consumer curiosity appears to be a losing argument for states attempting to mandate labeling of otherwise scientifically indistinguishable products. Rather, the court relegated
process-based labeling decisions to market forces. "[T]hose consumers interested in such information should exercise the power of
their purses by buying products from manufacturers who voluntarily
reveal [the absence of rBST use]."'0
C. Consumer Demand, Pricingand CorporateResponses
Consumer demand, regardless of labeling mandates, ultimately
drives the business decisions of individual dairy producers. Assuming rBST use improves dairy cows' productivity and has a positive
financial impact on farmers' on a microeconomic scale, the increase
in production does have a significant opportunity cost. Milk identified as being from rBST-free cows receives a substantial price premium in the dairy market. One price sampling study found a one to
four dollar price premium for "rBST-free" or "organic" milk.4'
Moreover, some farmers have found that marketing their products
as rBST-free has led to a boom in their sales. 2 A Natural Marketing
36. Id.
37. Amestoy, 92 F. 3d, at 74.

38.
39.
40.
41.
42.
2007

Id.
Id.
Id.
See Vicini, supra note 10, at 1202.
See Hormone-Free Milk Sales Stir Heated Debate, Los ANGELES TiEs, Jan. 19,
at C-6.
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Institute survey indicated that fifty-three percent of shoppers desired
dairy free of antibiotics and hormones.4 3 Additionally, the Consumer Reports National Research Center found that seventy-six percent of consumers were at least somewhat concerned about the use
of artificial hormones in milk-producing animals and that eightyeight percent of grocery shoppers believed that milk derived from
synthetic hormone-injected cows should be labeled."
As suggested by the court, 5 rather than waiting for federal or
state rBST labeling rules, many companies responded to this increased consumer demand for products produced without rBST
technology. In March 2008, Wal-Mart Stores, Inc. announced that it
will source the discount chain's Great Value brand milk from cows
that have not been injected with rBST. 6 Additionally, the retailer
announced that Sam's Club will only offer milk purchased from
suppliers that do not treat their animals with the synthetic hormone. Wal-Mart cited consumer demand and expectations as the
motivation for this policy change.
Similarly, the Kroger Company announced in 2007 that all milk
processed and sold by the grocery store and its various subsidiaries49
in the western half of the United States would be sourced entirely
5
The chain
from suppliers pledging to keep their cows rBST-freeY.
further planned to extend this policy to stores in the Midwest and
Southeast in February 2008.5' In its press release, Kroger acknowledged that the FDA has approved the use of rBST and has found no
difference between conventional and rBST milk, but justified the

43.

Raine, supra note 27.

44.

InternationalDaity Foods Association FilesLawsuit to Stop Ohio's Unfair Labeling

Law, BusINEss WIRE, Jun. 30, 2008, available at http://www.businesswire.com/portal/site/google/?ndmViewId=news view&newsld=20080630006071&newsLang=en.
45.

Amestoy, 92 F.3d at 74.

46.

Press Release, Wal-Mart Stores, Inc.,Wal-Mart Offers Private Label Milk Pro-

duced

without

Artificial

Growth

Hormone

(Mar.

21,

2008),

available at

http://walmartstores.com/PrintContent.aspx?id=8147.
47. Id.
48. Id.
49. Press Release, Kroger Co., Kroger to Complete Transition to Certified rBSTFree Milk by Early 2008 (Aug. 1, 2007), availableat http://www.thekrogerco.com/
corpnews/corpnewsinfopressreleases_08012007.htm; this includes milk processed
and sold in City Market, Dillons, Fry's, Food 4 Less, Fred Meyer, King Soopers,
QFC, Ralphs and Smith's and Kroger Stores in Louisiana and Texas.
50. Id.
51. Id.
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company's decision on the growing consumer interest in the issue.

2

Wal-Mart and Kroger are not alone in the move away from milk derived from cows treated with rBST. Appendix A lists corporate
policies regarding rBST use and labeling for several major food
processors and retailers.
As marketing claims become more prevalent, rBST-free certification and other generalized "hormone-free" claims continue to
command a price premium. Because consumers seem to be willing
to pay more for dairy products derived from animals not treated
with rBST,0 more corporations likely will follow the trend. 4 In light
of the FDA's apparent satisfaction with its voluntary interim guidance and private grocery/food service firms implementing a variety
of restrictive rBST production and labeling policies, proponents of
rBST have turned to the courts and litigation pressure to rectify the
proliferation of allegedly misleading rBST labels.
Specifically, Monsanto has made clear that it will take legal action against those who make "rBST-free" related claims on their laFor
bels without including the FDA's recommended disclaimer.
example, in 2003, the company brought suit against Oakhurst Dairy
for a label it claimed was deceptive and misleading. Monsanto objected to Oakhurst's product labels which read: "Our Farmers'
Pledge: No Artificial Growth Hormones. 5' 7 When Oakhurst refused

to change its label, Monsanto sought to enjoin the dairy's use of the
label. 8
Although Oakhurst initially claimed that it would not capitulate
to Monsanto's demands, 9 by the end of 2003, Oakhurst had sof-

52. Id. Kroger also pointed out that it has encouraged it suppliers to provide
rBST-free products for over a decade and was interested in and taking advantage of
the growing trend of rBST-free certification.
53. See C. Ford Runge & Lee Ann Jackson, Negative Labeling of Genetically Modified Organisms (GMOS): The Experience of rBST, 3 AGBIoFoRUM 310, 310 (2000)

availableat www.agbioforum.missouri.edu.
54. See Terri Coles, Posilac-Free Lattes, REUTERS, Sept. 4, 2007, available at
http://features.us.reuters.com/wellbeing/news/9F4F0608-5B IF- 1DC-B0826BC8461Bp.html (describing plans of Starbucks to switch to rBST-free products
following strong consumer advocacy).
55. Monsanto Statement Regarding Oakhurst Dairy Inc. Filing, Monsanto Dairy,

available at http://www.monsantodaiiy.com/updates/OakhurstDairyInc.Filing.html.
56. Id.
57. Id.

58. Id.
59. Susan Q. Stranahan, Monsanto vs. the Milkman, MOTHERJONES,Jan/Feb 2004,
at 20.
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tened its position and entered into settlement negotiations." The
parties reached an agreemente whereby Oakhurst is free to advertise
the absence of rBST treatment, but will include the FDA's recommended disclosure statement regarding the lack of difference between products derived from rBST treated and untreated animals."
Monsanto's approach to eliminating what it considers misleading rBST-free labeling also includes alerting both the FDA and the
Federal Trade Commission (FTC) of labels that it considers "false
and deceptive advertising.61 3

Although Monsanto's primary com-

plaint is use of the term "rBST-free" without the FDA recommended
disclaimer, some complained of labels purport that milk produced
without the use of rBST is safer or healthier than products derived
from rBST-treated cows.' In response to Monsanto's complaint, the
FTC concluded that although an advertising statement that milk
from cows not treated with rBST might be accompanied by the
FDA's recommended disclaimer, the FDA's guidance "does not require this accompanying statement" and that a truthful and "proper
context could also be achieved by conveying a firm's reasons (other
than safety or quality) for choosing not to use milk from cows
treated with rBST.6'

5

In light of this preliminary determination,

FTC staff subsequently reviewed advertising claims of the companies
referenced in the Monsanto complaint and "did not find any examples of national or significant regional advertising campaigns that
made express or implied claims linking rBST to human health or
safety.""6 Accordingly, the FTC declined to undertake a formal in-

60. Sharon Kiley Mack, Oakhurst Reaches Settlement on Label: Dairy, Chemical Company Avoid Trial, BANGOR DAILY NEWS, Dec. 25, 2003, at Al.
61. Id.
62. Id.
63. Letter from Brian Robert Lowry, Asst. Gen. Counsel, Office of Policy, Stewardship, Regulation, and Government, to Sheldon T. Bradshaw, Chief Counsel,
Food and Drug Admin. (Feb. 22, 2007) [hereinafter Letter to FTC], available at
See
http://www.ftc.gov/os/comments/monsanto/O70227letterMonsantorBST.pdf;
also Monsanto Urges FDA to Stop "Misleading"rBST-Free Labeling, NON-GMO REPORT,
available at http://www.non-gmoreport.com/articles/may07/
2007,
May
misleadingrBST-free-labeling.php.
64. Letter to FTrC, supra note 63 (citing Alta Deena Dairy's website reading "No
rBST in our products mean better and healthier cows.").
65. Letter from Mark K. Engle, FTC Associate Director, to Jodie Z. Bernstein &
Dana B. Rosenfeld re Monsanto Company Complaint on rBST-Related Claims
(Aug, 21, 2007), availableat www.ftc.gov/os/closings/staff/070821monsanto.pdf.
66. Id. FTC staff did identify some isolated instances of companies making unfounded health and safety claims on web sites. Id. After notification by the FTC,
the companies pledged to revise their marketing materials. Id.
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vestigation and enforcement action regarding rBST-free production
claims .67

Failing to restrict rBST-free production claims at the FTC level,
rBST proponents adopted yet another strategy to protect their market share - influence state legislatures/agencies to adopt restrictions
on rBST-free production claims - an opposite approach to the Vermont statue challenged in Amestoy.
D. State Regulation of rBST Labeling

Two of the largest dairy producing states - Pennsylvania and
Ohio 8 - have embarked on an rBST labeling journey similar to Vermont's earlier attempt, but seeking to accomplish the opposite result - restrict diary producers ability to label their products as produced without the use of rBST. A brief discussion of the Pennsylvania and Ohio proposals follows.
In 2007, Pennsylvania proposed outlawing all advertising and
labeling statements that indicate that a dairy product was not derived from an rBST-treated cow. 9 Dennis Wolff, the state's Agriculture Secretary, justified the action on fears that such labels implied
that rBST treated products were unsafe.7 ' Relying on the FDA's
finding that rBST-derived products are indistinguishable from untreated dairy goods, Wolff noted that so-called "rBST-free" products
71
were unjustifiably commanding a higher price in the market.
Some dairy producers and consumer advocates in the state took
umbrage with the proposed rule. They argued that the inability to
label their product would unfairly censor some producers while denying consumers the information they need to make an informed
purchase.7 ' The state countered that the FDA has approved rBST
and has not found any distinguishable concerns in products derived
from treated animals. Furthermore, because no test exists to de-

67.
68.
ERS

Id.
See Don P. Blaney, The Changing Landscape of U.S. Milk Production, USDA,
Statistical Bulletin No. 978, Table 2 (June 2002) available at

http://www.ers.usda.gov/publications/sb978/sb978.pdf (listing Pennsylvania and
Ohio as the 4th and 11th largest dairy producing states, respectively).
69. Scolforo, supra note 28.
70.

Id.

71. Id.
72.

Id.

73. Id.
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tect rBST use, producers operated merely on an unverifiable "honor
system" in making claims regarding the hormone."
Following intense protest, Pennsylvania governor Ed Rendell
initiated a review of the labeling decision. The regulations, originally effective January 1, 2008, were put on hold amid the consumer
outcry and threats of lawsuits against the state.76 Two weeks later,
the Pennsylvania Department of Agriculture issued revised milk labeling standards allowing limited rBST-free production claims so
long as the label also included a disclaimer relating to the lack of a
difference with milk products from cows treated with rBST."
While Pennsylvania tried to resolve the issue by prohibiting disclosure altogether, Ohio sought to dictate the specific manner in
which producers could disclose the absence of rBST use. In February 2008, the Ohio Department of Agriculture issued rules'8 reinterpreting existing Ohio statutes for food labels79 and the sale of dairy
products." The order, purporting to combat the "mislabeling of
dairy products" and to create uniformity in dairy labeling across the
state, prohibited "rBST-free" or "No Artificial Hormones" label
claims as false and misleading.' The new rule similarly bans production claims such as "this milk is from cows not supplemented
with rBST" unless the labeling entity complies with two additional
provisions: (1) verify the accuracy of the claim with documentation
such as signed affidavits, farm weight tickets and plant audit trails,
and (2) include the disclaimer from the FDA's 1994 Interim Labeling Guidance: "The FDA has determined that no significant differ74.
75.

Scolforo, supra note 28.
Daniel Malloy, Pa. Dairy Label Rule Shelved, PITTSBURGH POST-GAZETTE, Nov.

28, 2007, at p. A-1.
76. Id.
77. Pennsylvania Dept. of Agriculture, Revised Standards and Procedures for the
Approval of Proposed Labeling of Fluid Milk (Jan. 17, 2008), available at
http://www.idfa.org/reg/labeling/ohio/exhibit_016.PDF (on file with the author).
78. See OHIO ADMIN CODE 901:11-8-01 (2008) (Dairy labeling) available at
http://www.ohioagriculture.gov/Admn/News/2008/news-admn_041408_RBST%
20Revised%2ORule%2OApril%201 1.pdf.
79. See OHIO REV. CODE ANN. § 3715.60 (2005) (misbranding of food products).
80. See OHIO REV. CODE ANN. § 917.05 (2004) (dairy products).
81. OHIO ADMIN CODE 901:11-8-01(C) (2008); see also Mark S. Jordan, Milk Labeling Issue Proceeds to State Legislature, MOUNT VERNON NEWS, Mar. 24, 2008 (describing why the Ohio Farm Bureau Federation believes that a more detailed disclaimer
should be required on dairy products utilizing absence labeling); Clarisse Doulaud,
Ohio Again Modifies Dairy Labeling Rule, FOOD

NAVIGATOR

USA, Apr. 25, 2008,

available at http://www.foodnavigator-usa.com/Legislation/Ohio-again-modifiesdairy-labeling-rule.
82. OHIOADMIN CODE 901:11-8-01(B)(1) (2008).
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ence has been shown between milk derived from rBSTsupplemented and non-rBST supplemented cows."83 Producers
must print the disclaimer in no smaller than seven point font, contiguous with the initial label claim.84 The regulation also dictates the
style, case, and color of the disclaimer - restrictions that are much
more specific than required by other states that have passed similar
regulations."
The International Dairy Foods Association ("IDFA"), the lead
plaintiff in the Amestoy litigation challenging the Vermont rBST labeling statute, immediately filed a complaint seeking a declaration that
the Ohio rules violated, inter alia, the First and Fourteenth Amendments, as well as the Commerce Clause.88 The IDFA argued that the
Ohio statute silences dairy producers and prevents consumers from
receiving accurate information." Accordingly, the lawsuit seeks an
immediate injunction and an order declaring the law unconstitutional under the first and fourteenth amendments and the dormant
commerce clause of the United States Constitution." In support,
IDFA claimed that the Ohio statute is more restrictive than is necessary to advance the purported state interest and that the specifics in
the statute make the rule unworkable and unduly expensive to many
dairy producers. Compliance with the new rules would also place a
substantial burden on the interstate shipment of dairy products."
For example, ice cream producer Ben and Jerry's complained that
the new regulations would cost the company more than $250,000,
placing the company at a competitive disadvantage to those producers distributing solely within the state of Ohio." Citing the excessive
costs of compliance, IDFA claims that producers may be forced to
simply drop their rBST-free claims rather than face the task of comporting to the new rule. As of this writing, the parties are waiting
for a ruling on IDFA's Motion for Summary Judgment. 3
83.
84.
85.

Id.

86.

See Complaint,

OHIO ADMIN CODE 901:11-8-01(B)(2)
OHIO ADMIN CODE

(2008).

901:11-8-01 (2008); see also Business Wire, supra note 44.

InternationalDairy Foods Ass'n v. Boggs, U.S.

Dist. Ct. S.D.

Ohio, available at http://www.idfa.org/reg/labeling/ohio/ohio-idfa-complaint_
0630.pdf. (on file with the author).
87. Id.
88. Id.
89. Id. at para. 79-83.
90. Id.
91. Business Wire, supra note 44.
92. Complaint, supra note 86, at 82.
93. IDFA Reply Reaffirms Members' Right to Label (Sept. 18, 2008) available at
http://,A-ww.idfa.org/news/stories/2008/09/ohio-0918.cfm.
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E. Future rBST Labeling Skirmishes
Monsanto's sale of its Posilac brand to Elanco" raises many
questions regarding the future of rBST labeling battles. In its press
release following the choice to pursue a divestiture of Posilac, Monsanto explained that it still enthusiastically backed the viability of the
product and its future sales, but decided to sell the brand in order
to focus on their core seeds and traits business.95
While it is not clear how aggressively Elanco will combat the
"rBST-free" labels alleged by Monsanto to be misleading, Elanco
reportedly supports labels that simply inform consumers of the
presence or absence of the hormone without making disparaging
remarks regarding quality or composition." Along with their press
release announcing their acquisition of the Posilac brand, Elanco
issued a statement outlining its position on dairy products with the
"rBST-free" label. Elanco claims that, "[w]hether produced by rbSTsupplemented or non-supplemented dairy cows, the milk is the
same. Elanco supports consumers having the opportunity to make
well-informed food choices, as well as the ability of dairy producers
to make decisions about which approved production technologies
are right for their herds."97 In response to claims that organic and
so-called "rBST-free" products increasingly are in demand, Elanco
notes that worldwide demand for dairy products continues to exceed available supply and rBST will allow farmers to more efficiently
produce their products and respond to the market increase in dairy
demand.98
If nothing else, the three pronged approach of its predecessor,
Monsanto, to combat allegedly misleading product labels and pre94. Press Release, Monsanto, Monsanto to Pursue Divestiture of Posilac (Aug. 6,
2008) availableat http://monsanto.mediaroom.com/index.php?s=43&item=626.
95. Id. (quoting Monsanto Executive Vice President Carl Casale, "[w]hile
POSI[AC is a strong product for the business, we believe repositioning the business with a strategic owner will allow Monsanto to focus on the growth of its core
seeds and traits business while ensuring that loyal dairy farmers continue to receive
the value of POSILAC in their operations ...").
96.

Elanco Posilac Acquisition: Frequently Asked Questions,

ELANCO,

available at

http://www.mids.net/elanco/PosilacAcquisitionFAQs.pdf.
97. Id.
98. See id. (claiming that "[w]hile there is some demand for dairy products produced using various management practices, the reality is that the global demand for
all dairy products is increasing and will exceed the available supply. That's why it's
so important for dairy farmers to have safe, approved technologies available to help
them to produce highly nutritious dairy products in ways that use fewer natural
resources.").
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serve its market penetration presents an informative case study in
food product marketing. Directly challenging adverse state labeling
rules in court, applying pressure to companies promoting competitive products via lawsuits or complaints to government regulators,
and working to pass favorable legislation in states with a history of
support for large-scale agriculture is a three-part strategy that other
firms could adopt, perhaps in modified form, to address future,
controversial product labeling practices. For example, food irradiation, discussed in the last issue of this update,"0 could present a similar confluence of legal issues and consumer concerns that would call
for a variety of strategies to protect market share.
II.

BISPHENOL

A REGULATION

AND INDUSTRY RESPONSE

Companies use bisphenol A (BPA) to manufacture epoxy resins
and polycarbonate plastics commonly used in baby bottles, food and
drink containers (including sport bottles), and dentistry compounds.' 0 When used in bottles and food containers, BPA can leach
from the product, leading to unintended ingestion in small quantities. °' Due to the popularity of containers made with the compound,
it is perhaps not surprising that at least some concentration of BPA
has been detected by urinalysis in as much as 95% of the U.S. population.' 2 While it is generally undisputed that most humans have at
least traces of BPA concentrations in their system, stakeholders dispute its effects on human health.' 3 More than 100 studies have
shown that BPA has harmful effects in animal lab tests even when
administered in very low concentrations."' A 2007 Environmental
Working Group (EWG) study found that BPA was present at unsafe
levels in 11 percent of canned foods and in one-third of infant for99. A. Bryan Endres, United States Food Law Update: Food Safety Planning Attribute
Labeling, and the Irradiation Debate, 4 J. FOOD LAW & POLICY 129, 149-153 (Spring

2008).
100. Antonia M. Calafat et al., Urinary Concentrations of Bisphenol A and 4Nonylphenol in a Human Reference Population, 113 ENVTL. HEALTH PERSP. 391, 391
16,
2008,
Aug.
POST,
WASHINGTON
Highlights,
Health
(2005);

http://www.washingtonpost.com/wp-dyn/content/article/2008/08/16/AR200808
1600754.html?nav-hcmodule (last visited Feb. 12, 2009).

101. Calafat, supra note 100, at 391.
102. Id. Calafat et al.'s study notes that "[b]ecause of the widespread use of BPA,
the potential for human exposure is high." Id.
103.

Liz Szabo, FDA Reviewing Plastic Ingredient BPA, USA TODAY, Apr. 27, 2008

(noting the conflicting opinions regarding BPA safety by many scientific studies and
those relied upon by the Food and Drug Administration).
104. Id.
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mulas. °5 Despite calls to reconsider BPA regulation, the U.S. Food
and Drug Administration (FDA) has asserted repeatedly that products containing BPA are safe.' 6
BPA is one of the leading high production volume chemicals
produced in the United States, with more than one billion pounds
produced annually.' 7 For over twenty years, an epoxy resin made
with BPA has been used as a liner for the interior of the majority of
cans.' 8 In 1997, studies focusing on the health effects of BPA began
with some regularity, with 116 being completed in the following
eight years.' 0 In addition to BPA's potential adverse health effects,
the Canadian government has cited possible harm to fish and other
aquatic organisms in regulatory proceedings."'
Until recently, data on BPA's possible human health effects has
derived mainly from rodent and non-human primate studies. In
September 2008, the American Medical Association (AMA) published a study using human urinalysis with a sample size of over
1,400 people."' While the study's authors note that further research
105. ENVTL. WORKING GROUP, BISPHENOL A: Toxic PLASTICS CHEMICAL IN CANNED
FOOD (2007), available at http://www.ewg.org/node/20928/print (concluding that
of the foods tested, chicken soup, infant formula, and ravioli contained BPA levels
of highest concern, and claiming that "a single serving contained enough BPA to
expose a woman or infant to BPA levels more than 200 times the government's
traditional safe level of exposure for industrial chemicals. The government typically
mandates a 1,000- to 3,000-fold margin of safety between human exposures and
levels found to harm lab animals, but these servings contained levels of BPA less
than 5 times lower than doses that harmed lab animals.").
106. FOOD & DRUG ADMIN., DRAFT ASSESSMENT OF BISPHENOL A FOR USE IN FOOD
CONTACT APPLCATIONS 37 (Aug. 8, 2008) (stating the agency's finding that "the

utility or relevance of a portion of the current body of data on BPA to human safety
assessment for food contact substances has not been established" and reiterating its
past finding of the compound's safety) [hereinafter Draft Assessment].
107. EWG, supra note 105.
108.

Ian Austen, Bottle Maker to Stop Using Plastic Linked to Health Concerns, N.Y.

TIMES, Apr. 18, 2008, at C1. The epoxy resin is used in cans to extend the shelf life

of products and to ensure the metal used in the can does not taint the flavor of the
food or drink. Id.
109. Lyndsey Layton, Studies on Chemical in Plastics Questioned, THE WASHINGTON
POST, Apr. 27, 2008, at A01 (noting that many of the studies conducted between
1997-2005 researched the effects of low concentrations of BPA). Ninety percent of
the studies funded by the government linked a variety of health concerns to BPA
exposure, while none of the industry-funded studies reported such a link. Id.
110. Press Release, Health Canada, Government of Canada Takes Action on Another Chemical of Concern: Bisphenol A (Apr. 18, 2008) available at
http://www.hc-sc.gc.ca/ahc-asc/media/nr-cp/_2008/2008_59-eng.php.
111. lain A. Lang et al., Association of Urinary Bisphenol A Concentrationwith Medical Disorders and LaboratoryAbnormalities in Adults, 300J. AM. MED. ASS'N 1303, 1303

(2008).
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is necessary to prove causality, "2 the study does report that mean
BPA concentrations were elevated in individuals with cardiovascular
diseases, clinically abnormal concentrations of liver enzymes, and
diabetes." 3 The authors caveat that a prolonged study, rather than
single measurements, would best measure the possible serious effects of long-term, low-dose BPA exposure."'
At the same time the AMA study issued, the U.S. Department of
Health and Human Services released its final report through the
National Toxicology Program (NTP) examining the human reproThe NTP
ductive and developmental effects of BPA exposure.
notes that it "has some concern for effects on the brain, behavior, and
prostate gland in fetuses, infants, and children" resulting from lowdose exposure to BPA."' The NTP's concern for BPA's effects on
mammary glands and early puberty for fetuses, infants, and children, and the risk to non-occupationally exposed adults, on the
other hand, are stated as "minimal" and "negligible."..7 Presentations at the American Society for Reproductive Medicine's November 2008 annual meeting, however, indicate that BPA "could prefertilization, or the ability of embryos to atvent successful in vitro
8
tach to the uterus.""11

A. U.S. Regulation of BPA

1. The Food and Drug Administration (FDA)
The AMA and NTP studies placed increased pressure on the
FDA to tighten regulations on the use of BPA in food and drink
packaging. Although FDA historically has stood by its claim that
products manufactured with and containing BPA are safe at normal
exposure levels, FDA announced the formation of a task force which
reviewed new research and information on BPA beginning in April
112. Id. at 1309.
113. Id. at 1305-1307.
114. Id. at 1308.

115. U.S. DEP'T OF HEALTH AND HUMAN SERVICES, NTP-CERHR MONOGRAPH ON
THE POTENTIAL HUMAN REPRODUCTIVE AND DEVELOPMENTAL EFFECTS OF BISPHENOL A
(Sept.
116.
117.
118.

2008).
Id. at 38-39 (emphasis original).
Id.
Steven Reinberg, Chemical in Plastics May Cause Fertility Problems,

THE

Nov. 13, 2008, http://www.washingtonpost.com/wpdyn/content/article/2008/11/13/AR2008111303289.html (last visited Feb. 10,
2009).
WASHINGTON

POST,
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2008."9 Two months later, in June 2008, FDA charged a subcommittee of its Science Board to organize a public meeting to review the
task force reports.'0
On August 14, 2008, FDA issued its Draft Assessment of
Bisphenol A For Use in Food Contact Applications, which focused
on the NTP's concerns.12' Based on the definition of safety for food

additives contained in the federal regulation, 22 FDA concluded in
the Draft Assessment that "an adequate margin of safety exists for
BPA at current levels of exposure from food contact uses, for infants and adults. ' '2. FDA noted that the regulatory definition of
safety for food additives does not guarantee "certainty of absolute
harmlessness" and that such a standard would be "scientifically impossible to establish.'21

4

The Draft Assessment concluded that re-

cent reports were "insufficient to provide a basis to alter the
NOAEL [no observed adverse effect level] used to calculate the
margin of safety," and proposed a "tiered testing strategy in order to
decrease the uncertainties surrounding this assessment of BPA exposure from the use of food contact materials.'2 2 The first tier
would involve a short-term analysis to determine whether additional
toxicology studies (Tier 2) are necessary. 12 The proposed research
aims to gather data such as rodent PK and toxicity data, biomonitoring data, estimated daily intake data, and BPA toxicity studies in
non-human primates.'27
The FDA Science Board Bisphenol A Subcommittee held its
public meeting on September 16, 2008, at which FDA officials further explained the conclusions and recommendations contained in

119. Consumer Update, FDA, Safety and Food Packaging: Bisphenol A (BPA)
2008), available at http://www.fda.gov/consumer/updates/
(Aug.
19,
foodpackaging081908.html.
120. Id.
121. Draft Assessment, supra note 106, at 2.
122. Id. at 3 (citing 21 C.F.R. § 170.3(i) (2008)).
123. Id. at 36.
124. Idat 2.
125. Id.
126. Id. at 37.
127. Dr. Laura Tarantino, Office Director, FDA Center for Food Safety and Applied Nutrition, Office of Food Additive Safety, Powerpoint Presentation to the
Subcommittee of FDA Science Board: Draft Assessment of Bisphenol A for Use In
Food Contact Applications (Sept. 16, 2008), available at http://www.fda.gov/
ohrms/dockets/ac/08/slides/2008-0038s1-01 .pdf.
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the Draft Assessment.12 1 Interested parties submitted over 200 writSeveral stakeholders crititen comments to the Subcommittee.
cized the FDA's overreliance on two industry-sponsored studies and
discount of the NTP study, Canadian Government conclusions, and
the consensus statement of 38 BPA experts from around the world
who have expressed "great concern with regard to adverse effect in
humans...

,,0

Participants urged the FDA to take a precautionary

approach and reconsider its conclusions in the Draft Assessment.
Shortly after the public meeting, a panel of scientists from government and academia released a report highly critical of the FDA's
Draft Assessment, alleging that FDA has "not take[n] into consideration scores of studies that have linked [BPA] to prostate cancer, diabetes and other health problems in animals....
Representative John Dingell wrote a letter to FDA Commissioner Andrew von Eschenbach on October 18, 2008, alleging that
FDA's reliance on two industry studies in its decision not to further
regulate BPA was motivated, at least in part, by a $5 million donation to the research center of the BPA Advisory Panel chair by a
major medical device manufacturer. 32 The letter requests answers
within two weeks to several questions regarding conflict of interest
and its effect on future use of good laboratory practices in evaluating scientific studies. 3'
2. Legislative Initiatives at the Federal, State and Local Level
In the absence of regulatory action by FDA, Congress and several state legislatures are taking a more aggressive stance against the
use of BPA. U.S. Representative Edward Markey (D-MA) has introduced a bill that would ban BPA from all food and beverage packaging 180 days after enactment of the bill.134 A bill introduced in the

128. Hearing Transcripts, FDA Science Board Bisphenol A Subcommittee (Sept.
16, 2008), available at http://www.fda.gov/ohrms/dockets/ac/oc8.html#
ScienceBoard.
129. Id. at 115.
130. Id. at 118.
131. Annys Shin, BPA Ruling Flawed, Panel Says, THE WASHINGTON POST, Oct. 29,
2008, at A13.
132. Letter, John D. Dingell (D-Mich.) to FDA Commissioner Dr. Andrew von
Eschenbach

(Oct. 15,

2008), available at http://energycommerce.house.gov/

investigations/Bisphenol. 101508.FDA.Itr.pdf.
133. Id.
134.

Ban Poisonous Additives Act of 2008, H.R. 6228, 110th Cong. (2008).
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Senate by Charles Schumer (D-NY) "5 focuses on controlling BPA in
toys and related products intended for use by children under the
age of seven. ' Efforts at the state level similarly have emphasized
protecting children from BPA ingestion. 41 measures relating to
BPA are pending in 13 states, including 33 bills that propose ban-

ning BPA in consumer products (particularly toys and other child
care products used by small children), seven that call for additional
studies on BPA risks, and one that would require labeling. 37' In
April 2008, Maine took what can be seen as the first state-level step
to limit BPA use when legislators overwhelmingly voted to require
regulators to prioritize chemicals of concern in children's products which could include BPA - and granted regulators the authority to

require safer alternatives.' 8 Many state legislatures have attempted,
or are attempting to, regulate Bisphenol A as well, particularly relating to childhood exposure to BPA, including California,"9 Connecticut,H1° Hawaii, 4 ' Illinois,'42 Maryland, "3 Massachusetts,14 1 Minnesota, 4 ,
New Jersey,' 6 New York, 7 Pennsylvania,' 8 Rhode Island, 4 and Vermont." °
In May of 2006, the City of San Francisco became the first jurisdiction to ban the sale of toys and childcare articles containing

135. BPA-Free Kids Act of 2008, S. 2928, 110th Cong. (2008). Introduced by Sen.
Charles Schumer and referred to the Committee on Commerce, Science, and
Transportation on April 29, 2008. Id.
136. Id.
137. George G. Misko, Governmental Initiatives Against Specific Chemicals:
Annual Food Packaging Seminar (Oct. 22, 2008), available at http://printpack.
com/BPAFiles/Governmental%201nitiatives%20Against%20Specific%20Chemicals.
pdf.
138. L.D. 2048 (Me. 2008).
139. S.B. 1713 (Cal. 2008); A.B. 1108 (Cal. 2007). The Senate passed S.B. 1713,
but failed to pass in the Assembly. The California Office of Environmental Health
Hazard Assessment (OEHHA) has begun the process of considering listing BPA as
a toxicant pursuant to Proposition 65. No. 3-Z Cal. Regulatory Notice Reg. 70 (Jan.
18, 2008).
140. S.B. 527 (Conn. 2008); H.B. 5601 (Conn. 2008).
141. H.B. 2187, the bill H.B. 2449, and S.B. 2239 (Haw. 2008).
2008).
142. H.B. 4744; H.B. 5705; S.B. 2868 (Ill.
143. H.B. 833 (Md. 2008).
144. S.B. 545, S.B. 2340, H.B. 259 (Mass. 2007).
145. S.F. 1858 and H.F. 2100 (Minn. 2008).
146. A. 2112, A. 2332, and S.1428 (N.J. 2008).
147. A. 06829 and S.06058 (N.Y. 2007).
148. H.B. 1924 (Pa. 2007).
149. H.B. 7812, H.B. 7813, S.B. 2381 (R.I. 2008).
150. H. 858 (Vt. 2008) (no committee action).
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BPA that are intended for use by a child under three years of age.' '
The Ordinance concludes that BPA "has been shown to have hormone-disrupting effects and is used in many products designed for
children....
B. Other Government BPA Regulation
1. Canada
Canada is currently in the process of eliminating childhood exposure to BPA, minimizing BPA releases into the environment, and
is studying the prospect of regulating BPA migration from food
packaging. Canada made much progress toward this goal in 2008.
In April, Canada released its draft screening assessment for
BPA, a first step to BPA's listing as a Domestic Substance under the
Canadian Environmental Protection Act of 1999 (CEPA)"' The
draft assessment proposed that BPA "be considered as a substance
that may be entering the environment in a quantity or concentration
or under conditions that constitute a danger in Canada to human
life or health."'54 Upon closure of the comment period, Canada issued its final screening assessment. 5 The final assessment concluded that BPA may be endangering human life or health, and that
it may be entering the environment at levels that may have an immediate or long-term effect on the environment or biological diversity." 6 The government proposed on October 18, 2008 to place BPA

151.

S.F., Cal., Health Code, Chap. 34 (2006), available at http://www.sfgov.org/

site/uploadedfiles/bdsupvrs/ordinances06/o0120-06.pdf.
152. Id.
153. Can. Gaz. Part I, Vol. 142, No. 16, 1105-1109 (Apr. 19, 2008). The Canadian
Environmental Protection Act requires the Ministers of Environment and Health to
set priorities for identifying substances that present the greatest potential for exposure to humans or that are persistent or bioaccumulative, to determine whether the
substance is inherently toxic to humans or non-human organisms, and to conduct a
risk assessment. Environment Canada, A Guide to Understanding the Canadian
Environmental Protection Act, 1999, available at http://www.ec.gc.ca/CEPARegistry/
theact/guideO4/s5.cfm.
154. Can. Gaz. Part I, Vol. 142, No. 16, 1108 (Apr. 19, 2008).
155. Environment Canada and Health Canada, Screening Assessment for the
Challenge [Bisphenol A] (Oct. 2008), available at http://www.ec.gc.ca/
substances/ese/eng/challenge/batch2/batch2_80-05-7_en.pdf.
156. Environment Canada and Health Canada, Proposed Risk Management Approach for [BPA] (Oct. 2009), available at http://www.ec.gc.ca/substances/ese/
eng/challenge/batch2/batch2_80-05-7 rm en.pdf [hereinafter Proposed Risk Management Approach].

JOURNAL OF FOOD LAW

&

POLICY

[VOL. 4:263

on Schedule 1 of the CEPA as a toxic substance. 5 7 Upon being declared toxic, the government either develops risk management
measures or begins a process of eliminating the substance below
Canada is proposing a ban on the importation,
measurable levels.
sale and advertising of polycarbonate baby bottles made with BPA,
and "will develop stringent migration targets for [BPA] in infant
formula cans.'

15

It is also exploring "the option of establishing

stringent migration targets for [BPA] in canned foods in general"
and developing regulations "to prevent or minimize releases to the
environment."'"

Future monitoring efforts will include collecting

and analyzing human urine samples and refining exposure estimates
from all pre-packaged foods, including canned foods.'"' After a period of comment and consultation, Canada estimates that it will publish final regulations no later than April 2012."'
2. The European Union (EU)
The use of BPA in baby and water bottles in the EU is governed
by Commission Directive 2002/72/EC, relating to plastic materials
The EU has
and articles that come into contact with foodstuffs.'
not banned BPA in these products outright. Instead, the Directive
sets a migration value for BPA based on a 2006 risk assessment by
the European Food Safety Agency (EFSA)." In light of the Canadian findings, the EFSA recently reconsidered its 2006 opinion on
the safety of BPA." A scientific panel found that previous exposure
levels considered in its 2006 European Union Risk Assessment Re157. Can. Gaz. Part I., Vol. 142, No. 42, 2793-2796 (Oct. 18, 2008).
158. Environment Canada, The Canadian Environmental Protection Act (CEPA
1999) and the Assessment of Existing Substances, available at http://www.ec.gc.ca/

CEPARegistry/geneinfo/fact_08cfm.
159. Proposed Risk Management Approach, supra note 158 at 13-14.
160. Id. at 14
161. Id. at 15-16.
162. Id. at 17.
163. Commission Directive 2002/72, 2002 O.J. (L220) (EC).
164. European Food Safety Authority, Opinion of the Scientific Panel on Food
Additives, Flavourings, Processing Aids and Materials in Contact with Food on a
request from the Commission related to [BPA], Nov. 29, 2006, available at
http://www.efsa.europa.eu/cs/BlobServer/ScientificOpinion/afc op ej428_bpa_
op-en,3.pdf?ssbinarytrue.
165. European Food Safety Authority, Toxicokinetics of Bisphenol A: Scientific
Opinion of the Panel on Food additives, Flavourings, Processing aids and Materials
in Contact with Food (AFC), July 9, 2008, available at http://www.efsa.
europa.eu/cs/BlobServer/ScientificOpinion/afcej759_bpa_%20toxicokineticsop_
en.pdPssbinary=true.
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port remained valid for fetal, neonatal, and adult human exposure. '
The Commission concurred with EFSA's conclusion. 7 In reaffirming their 2006 opinion that BPA exposure did not rise to the level
warranting prohibition, the EFSA noted differences between the
effects of BPA on humans and animals, finding that research from
animal studies did not warrant significant concern for human
health. '8 The EFSA took note of Canada's reliance on the National
Toxicology Program's report, but criticized it as being "limited in
rigour, consistency and biological plausibility."'66 Any other restrictions of BPA-for example food and beverage containers-is the responsibility of each member state in the absence of E.U. regulation.
3. Norway
Although not a member of the EU, the Northern European nation of Norway lists BPA on its "priority substances" list, which targets the chemical for substantial reduction in consumer products by
2010."' In July 2008, the Norwegian Pollution Control Agency
(NPCA) recommended that the Ministry of the Environment develop regulations that severely limit concentration limits for BPA in
consumer products. 7' Food packaging is exempt from the regulations, however.'72
166.

Id. at 6-10 (citing the 2006 EFSA Opinion, supra note 61).

167. Remarks of Carl Schlyter, EUR. PARL. DEB. (Question by the European Parliament to the Commission regarding new research concerning bisphenols) (Oct.
23, 2008), available at http://www.europarl.europa.eu/sides/getDoc.do?pubRef=//EP//TEXT+CRE+20081023+ANN-0 1+DOC+XML+VO//EN&Ianguage=EN&detail=H-2008-0770&query=QUESTION.
168. Press Release, European Food Safety Authority, EFSA updates advice on
bisphenol (Jul. 23, 2008), available at http://www.efsa.europa.eu/EFSA/efsa-locale1178620753812_1211902017373.htm. The EFSA noted that there are significant

differences between humans and rodents and their ability to metabolize and excrete BPA from their systems. Id. It further observed that humans can safely and
rapidly metabolize and eliminate low doses of Bisphenol A from their bodies. Id.
169. Id.
170. Regulations Relating to the Classification, Labeling, etc. of Dangerous Products, FOR 2002-07-16-1139, available at http://www.lovdata.no/for/sf/ai/xi20020716-1139.html (in Norwegian); State of the Environment Norway, List of

Priority Substances, available at http://www.environment.no/Tema/Kjemikalier/
Kjemikalielister/Prioritetslisten/.
171.

Letter from The Norwegian Pollution Control Agency to the Ministry of the

Environment (Jul. 8, 2008), available at http://www.sft.no/nyheter/brev/
forbrukerprodukterforslag_MD080708_english.pdf.
172. News release, RoHS: Norway-new draft regulation hazardous substances
(Sept. 3, 2008), available at http://www.accerio.com/allnews.php?nw-68; http://
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C. Industry Response
Several manufacturers and retailers have made the voluntary
decision to remove BPA from their products. Wal-Mart Stores, Inc.
pulled all baby bottles, pacifiers, water bottles, and food containers
containing Bisphenol A from its Canadian stores in April 2008 and
will expand its policy to U.S. locations by early 2009. 173 Toys "R" Us
and Babies "R" Us are working with manufacturers to phase out all
baby products and feeding products by the end of 2008."7 In its
announcement of the new corporate policy, the retailer noted that
Bisphenol A has not been banned by the FDA but attributes the
store's action to growing consumer concerns. 75 The popular water
bottle producer Nalgene also announced in April 2008 that it would
stop using BPA in its products. '7c In the announcement, the company's general manager indicated that consumers have demanded
BPA-free alternatives and claimed that "[c]onsumer demand for
BPA products had largely dried up.' 77
Government officials continue to pressure industry to remove
BPA from consumer products, particularly those used by children.
Congressmen John Dingell and Bart Stupack have written letters to
four industry representatives requesting voluntary removal of BPA
from infant formula packaging.'78 Responses from two companies
indicate that they are working on finding alternatives to BPA in
these products.'79

www.rohs-international.com/site files/rohs-international.com/Draft regulationsfor
_NorwegianPoHS.pdf (english translation of draft regulations).
173. Ylan A. Mui Wal-Mart to Pull Baby Bottles Made with Chemical BPA, THE
WASHINGTON POST, Apr. 18, 2008 at DOI.
174. Toys "R" Us, General Safety Questions, http://www2.toysrus.com/safety/
safetyFAQs.cfm (last visited October 19, 2008).
175. Id.
176. Austen, supra note 108.
177. Id.
178. Letter, Representatives John D. Dingell (D-Mich.) and Bart Stupack (D-Mich.)
to industry representatives regarding BPA in infant formula packaging (May 6,
2008), available at http://energycommerce.house.gov/Press_110/110-ltr.050608
.4companies.BPA.pdf.
179. See Letter, Kurt Schmidt to Chairman Dingell and Chairman Stupack (May
20, 2008) (Nestle response), available at http://energycommerce.house.gov/
images/stories/Documents/investigations/publichealth/Bisphenol.052008.respto
050608.Nestle.ltr.pdf; Letter, PBM Products, LLC to Chairman Dingell and Chairman Stupack (May 7, 2008) (PBM Products response), available at
http://energycommerce.house.gov/images/stories/Documents/investigations/publichealth/Bisphenol.050708.resptoO5O6O8.PBM.ltr.pdf.
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Attorneys General Anne Milgram (NJ), Richard Blumenthal
(CT) and Joseph Biden, III (DE) have voiced concerns to eleven
children's product manufacturers who use Bisphenol A in their baby
bottles, infant formula packaging, and other similar products.18 In
his letter, Blumenthal claimed that credible evidence exists linking
BPA to numerous health problems and risks that are especially dangerous to infants and young children.'81
Public pressure on manufacturers that use BPA in food and
drink products will continue to grow, particularly for products used
by young children. This may lead to more voluntary actions to remove BPA-containing products from store shelves. Legislative or
administrative regulation, or at the very least increased scrutiny, is
likely at the federal level with the new Obama Administration and a
fortified Democratic majority in Congress.
III. IN RE FARM RAISED SALMON CASES
Fish farmers, like producers of eggs,'82 can manipulate flesh
color by modifying the amount of various chemical dyes in fish
feed. ' 3 The intent behind the use of artificial coloring in raising
salmon is to duplicate the flesh color of wild salmon.'" In 2004,
consumers filed a class and representative action in California state
court alleging that several grocery stores violated state unfair labeling and consumer deception laws 8 5 by selling artificially colored
180. Catherine Larking, States: Ban Bisphenol A in Baby Products, PHILA. INQUIRER,
Oct. 14, 2008, http://www.philly.com/inquirer/world-us/20081014_States_
Banbisphenol A in baby-products.html (last visited Feb. 10, 2009).

181. Press Release, Connecticut Attorney General's Office, Attorney General
Calls on Manufacturers to Stop Using Toxic Chemical in Baby Bottles, Formula
Containers (Oct. 13, 2008), available at http://www.ct.gov/ag/cwp/view.asp?
A=2341&Q=424834.
182. See W.L. Brown, The Influence of Pimiento Pigments on the Color of the Egg Yolks
of Fowls, THE J. OF BIOLOGICAL CHEMISTRY (1937), at 655, available at

http://www.jbc.org/cgi/reprint/122/3/655.pdf.
183.

Farm Raised Salmon Cases, 175 P.3d 1170, 1173 n.4 (Cal. 2008) (noting that a

particular dye manufacturer offers to salmon farmers the "SalmoFan," which is
similar to a paint color wheel with assorted shades of pink to assist fish farmers in
selecting a flesh color for their harvested fish). The artificial colors added to the
farm raised salmon were asataxanthin and canthaxanthin. Id. at 1173.
184. See Id. at 1173.
185. Plaintiffs alleged violations of the California Unfair Competition Law (UCL)
(Bus. & Prof. Code § 17200 et seq.), Consumers Legal Remedies Act (CLRA) (Civ.
Code § 1750 et seq.), the false advertising law (Bus. & Prof. Code § 17500 et seq.),
the Sherman Food, Drug, and Cosmetic Law (Health & Saf. Code § 109875 et seq.),

and negligent misrepresentation. Id. at 1173-74.
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farmed salmon without disclosing the use of color additives. '86In
addition to raising concerns about the potential risks of consuming
the artificial coloring agents, plaintiffs alleged that defendants violated the Federal Food, Drug and Cosmetic Act (FFDCA) and the
Sherman Food, Drug, and Cosmetic Act (Sherman Law)-the California equivalent of the FFDCA.'87
Defendant grocery stores successfully demurred in the trial
court, and the California Court of Appeal for the Second District
affirmed.188 The Court of Appeal held that section 337(a) of the
FFDCA precludes private enforcement of the federal act. Accordingly, plaintiffs' state law claims, predicated on violations of the
FFDCA, were preempted. 9 The Supreme Court of California, however, reversed.'9 ° A brief discussion of the case and its implications
follows.
Section 331(b) of the FFDCA prohibits the misbranding of
food. Food is misbranded if "[i]t bears or contains any ... artificial
coloring ... unless it bears labeling stating that fact..."' '

Food and

Drug Administration (FDA) regulations'92 require that the use of
astaxanthin or canthaxanthin in farm-raised salmon as color additives must be labeled on the food, its container, and/or its wrapper
by name or through the use of a phrase an ordinary consumer
would be likely to read and understand, such as "Artificial Color
Added.' 9 3 As noted above, however, Section 337(a) of the FFDCA

precludes private enforcement of these FFDCA labeling provisions."'
In 1990, Congress, via the Nutrition Labeling and Education
Act of 1990 (NLEA), amended the FFDCA. 99 The NLEA amendments, via explicit preemption of not identical state rules, standardized, at the national-level, various food labeling provisions. One
such area of preemption was the labeling of color additives.' The
NLEA, however, authorized states to establish food labeling re186. Id. at 1173.
187. Id. at 1174.
188. Id. at 1174.
189. Id. at 1174.
190. Id. at 1184.
191. 21 U.S.C. § 343(k) (2008).
192. 21 C.F.R. § 73.35(d)(3) (2008); 21 C.F.R. § 73.75(d)(4) (2008).
193. 21 C.F.R. § 101.22(c) (2008).
194. 21 U.S.C. § 337(a); See also Farm Raised Salmon Cases, 175 P.3d at 1175-76.
195. Pub. L. No. 101-535 (1990), 104 Stat. 2353.
196. 21 U.S.C. § 343-1 (2006) (listing 21 U.S.C. § 341(k) (color additives) as one of
the preempted food labeling provisions).
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quirements identical to those contained in the FFDCA.'07 California's Sherman Law "incorporates all of the food labeling regulations
promulgated by the FDA, including those having to do with the use
of astaxanthin and canthaxanthin in the feeding of farmed
'
Accordingly, under the California law, food is missalmon." 98
unless its
artificial coloring ...
branded "if it bears or contains any ...

labeling states that fact." '99 The label disclosing the addition of color
must be prominently placed and written in terms "as to render it
individual under
likely to be read and understood by the ordinary
20' 0
customary conditions of purchase and use.

The core issue, therefore, in Farm Raised Salmon Cases was
whether § 337 precludes private claims predicated on a state law
identical to the FFDCA. °' The California Supreme Court found that
Congress, in enacting § 343-1 of the FFDCA, clearly intended to
allow the states to enact identical state laws, but remained silent as
to the remedies states could "provide for the violation of those laws,
such as private actions. 2 2" Looking beyond the language of the statute, the Court examined an uncodified provision of NLEA in which
Congress stated that NLEA "shall not be construed to preempt any
provision of State law, unless such provision is expressly preempted
under [section 343-1] of the [FDCA]." °3 Because Congress chose
not to supplant private claims based on state laws enacted pursuant
to NLEA, the Court held that the FFDCA should be interpreted to
allow states to provide a broad spectrum of private remedies."4
In concluding that § 343-1 permits private claims based on state
law, the Court also relied on decisions by the Supreme Court of the
United States interpreting similar statutory schemes. In Medtronic,
Inc. v. Lohr, °5 the Supreme Court interpreted the Medical Device
Amendments to the FFDCA, which, like NLEA, prohibits states
from enacting laws with requirements different from those of the
FFDCA 0 The Medtronic court held that the states were free to pro-

197. Farm Raised Salmon Cases, 175 P.3d at 1178.
198. Id. at 1178 (comparing Cal. Health & Saf. Code § 110100, subd. (a) with 21

C.F.R. §§ 73.35, 73.75).
199. Cal Health & Saf. Code § 110740 (2006).
200. Id. at § 110705.
201.

FarmRaised Salmon Cases, 175 P.3d at, 1176.

202. Id. at 1178.
203. Pub. L. No. 101-535, § 6(c)(1) (Nov. 8, 1990).
204. Farm Raised Salmon Cases, 175 P.3d at 1179.
205.
206.

518 U.S. 470 (1996).
See 21 U.S.C. § 360(k) (2006).
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vide for private remedies for violations of the state law provisions. 7
Similarly, in Bates v. Dow,0 8 the Court considered whether the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), which
contains a provision barring states from imposing requirements different from those required under the Act, preempts private state law
actions. The Court held that "[t]he imposition of state sanctions for
violating state rules that merely duplicate federal requirements is
equally consistent with the text of [the Act].20 ° Indeed, the Supreme
Court of California noted that no court "has ever held that states
immay not provide a private remedy for the violation of state laws
210
law.
federal
by
imposed
those
to
identical
requirements
posing
As noted by the California and United States supreme courts,
states have an historic role in regulating food product marketing,
including deceptive sales practices and labeling.21' The Farm Raised
Salmon Cases reinforces this strong history and should provide consumers authority to enforce similar state-level food labeling rules in
instances in which federal regulators fail to act. In an era of increasingly stretched budgets for regulatory oversight and enforcement,
there may be more reliance in the future on private attorney-general
actions. Observers of environmental law regard citizen suits as an
inherent part of the regulatory scheme.2 Whether this is the future
of food law, however, may depend on the cooperative culture of the

207. Medtronic, 518 U.S. at 495.
208. 544 U.S. 431 (2005).
209. Id. at 442.
210. Farm Raised Salmon Cases, 175 P.3d at 1182. The Court further considered
whether § 337 of the FFDCA impliedly preempted the state law claims. The Court
found that because the plaintiffs' claims did not seek to enforce the FFDCA, but
rather were predicated on violations of the Sherman Law, § 337 did not apply. Id.
at 1181-2. On remand, the Court of Appeal held that plaintiffs alleged sufficient
facts to state a cause of action for violation of the Consumers Legal Remedies Act
and that sustaining the demurrer on appeal was in error. Farm Raised Salmon Cases,
2008 WL 2070612.
211. Farm Raised Salmon Cases, 175 P.3d at 1176; Florida Lime & Avocado Growers
v. Paul, 373 U.S. 132, 144 (1963) (upholding avocado marketing restrictions and
observing that "the States have always possessed a legitimate interest in the protection of (their) people against fraud and deception in the sale of food products' at
retail markets within their borders").
212. Jefferson D. Reynolds, Defanging Environmental Law: Extracting Citizen Suit
Provisions Under Seminole Tribe v. Florida, 12 J. NAT. RESOURCES AND ENVIRONMENTAL
L. 71, 71 (1997) (noting importance of citizen suits to a variety of regulatory pro.grams, including environmental law); Jonathon H. Adler, Stand or Deliver: Citizen
Suits, Standing and Environmental Protection, 12 DUKE ENVIRONMENTAL L. & POL'Y
FORUM 39, 43-44 (2001) (discussing theory of citizen suits in environmental protection).
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food industry with its regulators and the desire for preventative
compliance measures rather than technology forcing ex ante government penalties. Whether this is a step in the right direction for
the food regulatory system, is a separate question left for another
day.1 3
IV. RESTAURANT REGULATION: CHALLENGES TO CALORIC CONTENT

MANDATES AND THE AMERICANS WITH DISABILITIES ACT

A. New York State Restaurant Association v. New York City
Board of Health
In January 2008, the New York City Board of Health adopted
New York City Health Code Section 81.50 ("Regulation 81.50" ).214
Regulation 81.50 requires restaurants with fifteen or more establishments nationally (offering meals standardized for portion size
content information in their menus and
and content) to post calorie
215
boards:
menu
their
on
"All menu boards and menus in any covered food service establishment
shall bear the total number of calories derived from any source for each
menu item they list. Such information shall be listed clearly and conin close proximity such as to be clearly associated
spicuously, adjacent or
21 6
with the menu item.

On January 31, 2008, the New York State Restaurant Association ("Association") filed a declaratory judgment action against the
New York City Board of Health ("Board") in the United States District Court for the Southern District of New York, alleging the Nutrition Labeling and Education Act of 1990 (NELA) preempted
Regulation 81.50 and that the Board's regulatory mandate violated
the First Amendment.2 17 On April 16, 2008, the District Court denied the Association's motion for a preliminary injunction against
the enforcement of Regulation 81.50 and granted the Board's mo213. See e.g., Harold Kent, Of Citizen Suits and Citizen Sunstein, 91 MicH. L. REV.
1793, 1808 (1993) (arguing that "[e]mploying private attorneys general to combat
the risk of underenforcement also creates the risks of overenforcement and arbitrary rule"); Edward Brunet, Debunking Wholesale Private Enforcement of Environ-

mental Rights, 15 Harv. J. L. PUB. POL'Y 311 (1991) (criticizing over-reliance on private citizen suits to protect the environment).
214. New York State Rest. Ass'n v. New York City Bd. of Health, No. 08 Civ. 1000,

2008
215.
216.
217.

WL 1752455, at *1 (S.D.N.Y. April 16, 2008).
Id.
Reg. 81.50(c).
Id.
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1 8 The
tion for summary judgment on the NLEA preemption issue."
Association subsequently appealed the decision to the United States
Court of Appeals for the Second Circuit and moved in the trial
court for a stay of enforcement pending appeal.1 9
The District Court, pursuant to Federal Rule of Civil Procedure
62(c), balanced four factors in consideration of the stay: "(1)
whether the stay applicant has made a strong showing that he is
likely to succeed on the merits; (2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of the stay will
substantially injure the other parties interested in the proceeding;
and (4) where the public interest lies. 22' The court ultimately denied
the stay pending appeal, holding that the Association had not demonstrated a substantial possibility of success on either preemption or
First Amendment claim. 1
Despite the court's acknowledgement of the City and public's
strong interest in enforcement of Regulation 81.50, the court entered an interim stay to permit the Association to request relief
from the Second Circuit. The court enjoined enforcement of Regulation of 81.50 through April 25, 2008 and ordered that the Board
may not seek monetary finds for violations of Regulation 81.50
through June 6, 2008.
The Association appealed the District Court's decision on the
stay. On April 28, 2008, the Second Circuit denied to enter a stay,
but did extend the moratorium on issuing fines through July 18,
2008 and agreed to expedite the hearing.222 As of this writing, no
decision has yet been issued in the appellate court on the merits in
this case. Many, however, view this as a test case for future
state/local regulation of the restaurant industry. For example, California recently passed similar legislation with a phased implementation/enforcement dates of July 1, 2009 for point of sale nutrition
brochures and December 31, 2010 for caloric posting on menus and
2 4
The constitutional interpretations resulting from
menu boards.1

218. Id. at*13.
219. New York State Rest. Ass'n v. New York City Bd. of Health, 545 F. Supp. 2d 363,
365 (S.D.N.Y. 2008).
220. Id. at 365-366 (quoting In re World Trade Ctr. DisasterSite Litig., 503 F.3d 167,
170 (2d.Cir. 2007)).
221. Id. at 366.
222. Id. at 369.
223. Order Denying Motion to Stay Pending Appeal, NO. 08-1892-cv (April 28,
2008), available at http://pubcit.typepad.com/clpblog/files/CA2staydenial.pdf.
224. S.B. 1420 (Ca. 2008), codified at CAL. HEALTH & SAFETY CODE § 114094.
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this Second Circuit case undoubtedly will influence industry deliberations regarding potential challenges to the California rules. 2
B. The Americans with DisabilitiesAct and FastFood Restaurant Menus:
Camarillo v. Carrols Corp.
Alice Camarillo, a legally blind woman who is "able to read
enlarged writing at a very close distance, frequently patronized the
fast food restaurants.. owned and operated by the defendants. 22 6 At
each restaurant, Camarillo informed the employees that she could
not read the posted menu items and, because large print menus
were not available, requested that the employees read her the menu
options.227 Camarillo alleged that the restaurant employees read
only part of the menu to her, mocked and humiliated her, and
served patrons behind her in line prior to offering the limited assisIn response, Camarillo filed suit claiming defendants had
tance.
violated the Americans with Disabilities Act (ADA) 29 and New York
state law.22 The United States District Court for the Northern District of New York dismissed her claims, holding that she failed to
allege sufficient facts to demonstrate an injury under the ADA.23'
Camarillo appealed to the United States Court of Appeals for
the Second Circuit.2 2 At issue on appeal was whether Camarillo had

sufficiently alleged that she was not afforded a full and equal opportunity to access the services at defendants' restaurants because they
did not provide large print menus or any other means to ensure
effective communication of the menu options."' Title III of the
ADA provides that "[n]o individual shall be discriminated against on
the basis of disability in the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, or accommodations of any
place of public accommodation. 22 The ADA defines discrimination
as "a failure to take such steps as may be necessary to ensure that no
individual with a disability in excluded, denied services, segregated
225.

See, e.g., Chain Leader, NCCR Disappointed by CaliforniaMenu Labeling Law,

Sept. 30, 2008, availableat http://www.chainleader.com/article/ca6600801.html.
226.

Camarillo v. Carrots Corp., 518 F.3d 153, 154 (2d Cir. 2008).

227.
228.
229.
230.

Id. at 155.
Id.
42 U.S.C. § 12182 (2000).
NY CLS Exec § 296.2(a) (2008).

231.

Camarillo,518 F.3d at 155.

232. Id. at 156.
233. Camarillo,518 F.3d at 156.
234. 42 U.S.C. § 12182(a).
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or otherwise treated differently than other individuals because of
the absence of auxiliary aids and services ....

,.

Further, imple-

menting regulations provide that "public accommodation[s] shall
furnish appropriate auxiliary aids and services where necessary to
23
ensure effective communication with individuals with disabilities.""
The Second Circuit found Canarillo adequately pleaded that
defendants violated the ADA and that she had standing to pursue
her claims.2 37 Although restaurants are not necessarily required to

have large print menus, the court held that they are required to ensure effective communication of their menu options to individuals
with disabilities.23 The court found a reasonable inference from
Camarillo's complaint that defendants failed to adopt policies or
procedures to effectively train their employees to deal with disabled
individuals. Accordingly, defendants' employees' unwillingness to
effectively communicate the menu options to Camarillo sufficiently
stated a claim under the ADA.139 The court concluded that Cama-

rillo had standing to pursue her claims because she had alleged a
past injury; it was "reasonable to infer from her complaint that [the]
discriminatory treatment would continue" because defendants had
not adopted policies or provided training to ensure that disabled
individuals would not be excluded, denied services, segregated, or
otherwise treated differently than other individuals; and it was reasonable to infer that she intended to return to the restaurants in the
future because of their proximity to her home.24 ° While Camarillo v.
Carrols Corp. may not be a ground-breaking case for regular practitioners of civil rights/disability law, the court's particular application
of the ADA in the restaurant context is congruent with the increasingly regulated and scrutinized nature of "fast food" restaurants,
whether it be mandated calorie disclosures,24 ' trans fat bans, 24 2 zoning
restrictions" ' or obesity litigation.2 4 Clearly, Americans increasingly
have a love-hate relationship with fast food.

235. Id. at 12182(b)(2)(A)(iii).
236. 28 C.F.R. § 36.303(c) (2005).
237. Camarillo, 518 F.3d at 156.
238. Id. at 157.
239. Id.
240. Id. at 158.
241. See supra notes 214-224.
242. David Burnett, Fast Food Lawsuits and the Cheeseburger Bill: Critiquing Congress's Response to the Obesity Epidemic, 14 VA.J. SOC. POL'Y & L. 357, 367.
243. See Jackson S. Davis, Fast Food, Zoning & the Dormant Commerce Clause: Was it
Something I Ate?, 35 B.C. ENvr'L AFFAIRS L. REV. 259 (2008); Graham M. Catlin, A
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V. CONCLUDING THOUGHTS

Consumer protection issues comprised the majority of the significant legal developments in food law in the first six months of
2008. Although a controversial topic since its introduction, rBSTlabeling rules entered a new phase during this time period, as states
with significant agricultural production-Ohio and Pennsylvaniaentered the labeling debate. Similarly, regulators and consumer
protection groups placed increased attention on the use of BPA in
food contact materials, a chemical with a long and prevalent history
of use in the United States. It is unclear at this time if the pending
change in the federal executive branch and increased Democratic
majority in Congress will change the government's approach to BPA
use and/or rBST labeling. Observers do expect the introduction of
several bills relating to these issues. Finally, the California Supreme
Court's preemption ruling has the potential to significantly alter the
role of private citizens in food law-a drastic evolution from the caveat emptor origin of this body of law.

More Palatable Solution? Comparingthe Viability of Smart Growth Statutes to Other Legislative Methods of Controllingthe Obesity Epidemic, 2007 Wis. L. REv. 1091 (2007).
244. Pelman v. McDonald's Corp., 452 F. Supp. 2d 320, 328 (S.D.N.Y 2006) (denying defendant's motion to dismiss).
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APPENDIX A

CORPORATE POLICIES REGARDING RBST USE
AND LABELING OF DAIRY PRODUCTS

Company
Wal-Mart

rBST Policy
"Suppliers of the company's
Great Value milk have pledged to
source exclusively from cows that
have not been treated with artificial growth hormones .

.

. Sam's

Club is also exclusively offering
milk selections from suppliers
that have pledged
not to treat
24
cows with rbST.

Kroger

5

"Kroger transitioned the milk
it sells in the western half of the
U.S. to a certified rBST-free supply ....

Milk the Company proc-

esses and sells in its stores
throughout the Midwest and
Southeast will
also be certified as
24 6
rBST-free.

Starbucks

Entire milk supply for all
American locations are free of
synthetic bovine growth hormones (rBST) at of then end of
2007.247

245. Press Release, Wal-Mart Stores, Inc., Wal-Mart Offers Private Label Milk
Produced without Artificial Growth Hormone (Mar. 21, 2008) available at
http://walmartstores.com/PrintContent.aspx?id=8147.
246. Press Release, Kroger Co., Kroger to Complete Transition to Certified rBSTFree
Milk
by
Early
2008
(Aug.
1,
2007)
available
at
http://www.thekrogerco.com/corpnews/corpnewsinfo-pressreleases_08012007.ht
m.
247. Coles, supra note 54.
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Kraft

Shop 'n Save

Schnuck Markets 250

Meijer

Produces a line of 2% Milk
Natural Cheese made without
added growth hormones. Kraft
includes
the FDA's recommended disclaimer on their
products and on their website. 2
"Nearly all" of the company's
milk comes from rBST-free dairies 249
"Schnuck Markets sells only
rBST-free milk locally, but it does
or promote that
not advertise
,, 25
fact. 1
Retailer offers its own-brand
milk exclusively from cows that
have not been treated with artifihormones, including
cial growth
2
rBST.

52

248. Natural Cheese with no rBST, KRAFT FOODS, INC., (last visited Dec. 1, 2008)
http://www.kraftfoods.com/kf/Products/WhatsNewLatestAndFavorites.htm.
249. Rachel Melcer, Lawmakers Consider Bill to Restrict Labels on Milk Containers,
ST. Louis POST-DISPATCH, Apr. 17, 2008, available at http://www.stltoday.
com/stltoday/business/stories.nsf/0/13086DAB9EFE22AA8625742E000CODD7?O
penDocument.
250. Schuck Markets, Inc. is headquartered in St. Louis, MO, along with Monsanto, the developers of rBST. About Schnuck Markets, Schuncks, http://www.
schnucks.com/about.asp#history (last visited Sept. 22, 2008).
251. Rachel Melcer, Lawmakers Consider Bill to Restrict Labels on Milk Containers,
ST. Louis POST-DISPATCH, April 17, 2008.
252. Press Release, Meijer, Meijer Offers Milk Produced without Artificial Growth
Hormone (Feb. 19, 2008) available at http://img.meijer.com/assets/cms/pdfs/
news/20080219_meijerMilkRelease.pdf.
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Publix's "private label brand
milk, including whole, reduced
fat, low fat, fat free, chocolate
and low-fat chocolate, in all sizes,
will be rbST (recombinant bovine
somatotropin) free. ''2' 5
The company includes the
FDA's recommended disclaimer

Publix

on its website .254

Safeway no longer accepts milk
from cows treated with rBST2.
Chipotle no longer uses dairy
products from cows treated with
rBST.2' 6
"Because we always have your
best interests in mind, many of
the cheeses we sell are organic
and most of them are free of
bovine
(recombinant
rBST
And
we
hormone,
that
is).
growth
don't sell any cheese that concolors or
tains artificial flavors,
257

Safeway
Chipotle Mexican Grill

Whole Foods Market

preservatives either.

Trader Joe's has banned the
use of rBST in production of
their milk and butter products.' 8

Trader Joe's

253. Press Release, Publix, Publix Milk Goes rBST-Free (Apr. 30, 2007) available
at http://www.publix.com/about/newsroom/NewsReleaseItem.do?newsReleaseltem
PK=2476.
254. Id.
255. George Raine, Got rbST in your milk? Dairy co-op bows to pressure to stop use of
2007, available at
CHRONICLE,
Mar. 25,
hormone, SAN
FRANCISCO
http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2007/03/25/BUGBROQASE1.
DTL.
256. Jane Akre, A Decade of Consumer Pressure Is Driving Monsanto's Bovine Growth
Hormone

off

the

Market,

ORGANIC

CONSUMERS

ASSOCIATION,

available at

http://www.organicconsumers.org/articles/article_14008.cfm.
257. WHOLE FOODS MARKETS, Cheese, http://www.wholefoodsmarket.com/
products/cheese.php.
258. TRADER JOE'S, What We Sell, http://www.traderjoes.com/productcategories.html.

CANADIAN FOOD LAW UPDATE
PatriciaL. Farnese'
INTRODUCTION

Provided below is an overview of developments in Canadian
food law and policy in 2008.2 This update primarily analyzes regulatory and policy developments by the federal government. This focus
reflects the significance of federal activities in the food policy realm.
As this is the first Canadian update to appear in the Journal of Food
Law & Policy, it is appropriate to include a brief summary of the
Canadian regulatory framework for food. The regulatory framework provides the necessary context to identify trends driving recent
changes in Canadian food law and policy.
REGULATORY FRAMEWORK OVERVIEW

All levels of government are involved in monitoring how food is
produced, processed and made available to consumers in Canada
because agriculture, and thus food, is designated as an area of
shared jurisdiction in s.95 of the Constitution Act, 1867.' When
provincial and federal regulatory activities conflict, the doctrine of

1. Patricia Farnese is an Assistant Professor in the College of Law at the University of Saskatchewan and a practicing member of Law Society of Saskatchewan.
Professor Farnese is a graduate of the LL.M. Program in Agriculture and Food Law
at the University of Arkansas.
2. This update is current to November 30, 2008.
3. Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3, reprinted in R.S.C. 1985,
App. II, No. 5, s.95, which provides:
In each Province the Legislature may make Laws in relation to Agriculture in the
Province, and to Immigration into the Province; and it is hereby declared that the
Parliament of Canada may from Time to Time make Laws in relation to Agriculture
in all or any of the Provinces, and to Immigration into all or any of the Provinces;
and any Law of the Legislature of a Province relative to Agriculture or to Immigration shall have effect in and for the Province as long and as far only as it is not repugnant to any Act of the Parliament of Canada.
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paramountcy applies.' Provincial regulations give way to the federal
regulations to the extent of the conflict.5 Moreover, regulatory activities addressing human health concerns have been held to be
within federal jurisdiction.6 As a result, federal departments and
agencies dominate the food policy realm in Canada.
The main purpose of Canada's federal regulatory framework
for food is consumer protection, although facilitating trade in food
products is also an important policy driver in Canada. The federal
government's consumer protection efforts in the food sector are
principally targeted at food safety, as it relates to human health and
infectious disease control, and consumer fraud. The Food and
Drugs Act (FDA)7 and the Consumer Packaging and Labelling Act
(CPLA) are the key federal statutes regulating food in Canada, thus
warranting specific mention.
The FDA has broad application. The FDA defines food as including "any article manufactured, sold or represented for use as
food or drink for human beings, chewing gum, and any ingredient
that may be mixed with food for any purpose whatever."' The FDA
prohibits the sale of food that:
(a) has in or on it any poisonous or harmful substance;
(b) is unfit for human consumption;
(c) consists in whole or in part of any filthy, putrid, disgusting,
rotten, decomposed or diseased animal or vegetable substance;
(d) is adulterated; or
(e) was manufactured, prepared, packaged, or stored under
unsanitary conditions.' °
Furthermore, the FDA makes it an offense to "label, package,
treat, process, sell, or advertise any food in a manner that is false,
misleading or deceptive or is likely to create an erroneous impression regarding its character, value, quantity, composition, merit or
safety."" Food nutrition, composition and safety standards are contained in the volumes of regulations published pursuant to the FDA.

4. Holland v. Saskatchewan (Minister of Agriculture, Food and Rural Revitalization), 258 Sask. R. 243 (2004).
5. See id. 31.
6. RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199; R. v.
Hydro-Quebec, [1997] 3 S.C.R. 213.
7. R.S. 1985, c. F-27 [hereinafter FDA].
8. R.S., 1985, c. C-38 [hereinafter CPLA].
9. FDA, supra note 7, §2.
10. See id. at §4.
11. See id. at §5(1).
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The CPLA standardizes the packaging and content of labels required on pre-packaged food products sold in Canada. By standardizing this information, consumers are better able to compare the
attributes and value of like products on the supermarket shelf.
Moreover, consumers are protected against deliberate or inadvertent fraud by processors and retailers. Under the CPLA, it is an offense to make false or misleading representations on a food label"
or to sell products that do not meet the packaging requirements or
net quantity requirements outlined in the legislation."
Food safety and quality standards, including nutritional standards, are established by Health Canada and enforced by the Canadian Food Inspection Agency (CFIA).' 4 The CFIA also works with
the recently created, federal Public Health Agency of Canada
(PHAC) and provincial and local public health authorities to prevent, monitor, and respond to the food-borne infectious disease in
Canada. In addition, the CFIA enforces food labeling and packaging standards established pursuant to CPLA. Finally, the CFIA is
in
administered through Agriculture and Agri-Food Canada (AAFC)
5
recognition of the central role agriculture plays in food policy.'

FOOD SAFETY, INFECTION DISEASES AND OTHER HEALTH RISKS
The regulatory amendments to Canada's food safety regime introduced in 2008 are primarily a reaction to concerns arising from
infectious diseases and other health risks potentially threatening the
safety of Canadian food. Some of these changes have been responses to immediate health risks while others are a component of a
plan of comprehensive reforms to Canada's food and consumer
safety regime introduced by the current federal government.
RESPONSES TO IMMEDIATE THREATS

During 2008, the effectiveness of the Canadian food safety regime was tested a number of times. Interestingly, the threats came
from both foreign and domestic sources. Policymakers were thus
reminded of the importance of designing a food safety regime that
is equipped to address local and global threats.
12. CPLA, supra note 8, §7.
13.
14.

See id. at §§5,7.
CFIA, SCIENCE AND

REGULATION WORKING TOGETHER FOR CANADIANS

available at http://www.inspection.gc.ca/english/agen/broch/broche.pdf.
15. CanadianFood Inspection Agency Act, S.C. 1997, c. 6, §4.

(2007),
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Canada experienced its most acute food safety crisis in recent
time during the summer of 2008. Listeria monocytogenes was found in
ready-to-eat meat products distributed nationally. By the time the
listeria outbreak had been contained, at least 20 people had been
confirmed to have died as a result of consuming contaminated
food.'6 Because the listeria outbreak is so recent, the effectiveness of
Canada's food safety regime in responding to the crisis is still being
evaluated. An independent investigation of the events contributing
to the outbreak and the effectiveness of the government's response
was ordered by Canada's Prime Minister and is expected to be released in the spring of 2009.
In the meantime, there is a report, confirmed by the CFIA
spokesperson, that draft regulations concerning listeria testing protocols have been prepared by the CFIA.'7 It is believed that the new
regulations would require that food plants begin to test surfaces,
such as ceilings and floors near relevant food production lines for
listeria as well as surfaces and equipment that come in contact with
meat.s Positive tests can result in a quarantine of meat products,
retesting of surfaces, random testing of food products, and the destruction of products if the presence of listeria is confirmed."' Meat
processors would also be required to report recurring positive listeria tests to CFIA inspectors." The same report also refers to the
creation of a new food safety expert panel, although the CFIA has
not yet confirmed the panel's creation.2' It is unclear what the
panel's role will be in the regulatory process governing food safety
in Canada.
Similarly, the discovery of the chemicals melamine and cyanuric
acid in milk products, especially infant formula, produced in China
prompted a response from Health Canada and the CFIA. Health
Canada and the CFIA responded to the melamine threat even
though no contaminated products were known to have been imported into Canada. Based on current scientific understandings
about the risk of melamine to human health, Health Canada imposed an interim standard of a maximum of 2.5 parts per million
(ppm) for melamine and cyanuric acid in milk and milk-derived in16. Press release, PHAC, Listeria Outbreak (Oct. 17, 2008), at http://www.phacaspc.gc.ca/alert-alerte/listeria/listeria 2008-eng.php.
17.

CFIA to launch new listeria testing protocols, CBC News, Nov. 7, 2008 available

at http://www.cbc.ca/canada/story/2008/1 1/06/listeria-regulations.html.
18. See id.
19. See id.
20. See id.
21. See id.
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gredients. In addition, the acceptable level is reduced to 0.5 ppm
for infant formula and sole source nutrition products such as meal
replacement products."
Furthermore, the CFIA began working with the Canada Border
Services Agency to better monitor imported milk and milk products
from China for the presence of excessive levels of melamine and
cyanuric acid." The CFIA also now requires all dairy ingredients and
soybean meal imported for use in livestock feed from China, either
directly or via a third country, to be tested for these chemicals. 2
FOOD AND CONSUMER SAFETY ACTION PLAN

At the end of 2007, the Prime Minister of Canada announced
the introduction of the Food and Consumer Safety Action Plan
(FCSAP)2 1 partly in response to increased food recalls.2

7

The FCSAP

outlined forthcoming changes to the existing food regulatory regime. These changes included new voluntary guidelines for labeling
food as 'Made in Canada' or as a 'Product of Canada' and proposed
amendments to the FDA, aimed at preventing food safety problems
and better facilitating rapid responses to crises when they occur. In
would increase penalties for
addition, the proposed amendments
28
contraventions of the Act.

22. Press Release, HC, The Government of Canada responds to reports of
melamine in food products (Oct.3, 2008), available at http://www.hc-sc.gc.ca/fnan/securit/chem-chim/melamine-eng.php.
23. Press release, CFIA, Notice to Industry: Food Products from China Containing Milk or Milk-derived Ingredients (October 6, 2008) at http://www.inspection.gc.ca/english/fssa/invenq/inform/chinmeleshtml.
24. See id.
25. Press release, CFIA, Imported Dairy Ingredients and Soybean Meal for Livestock Feed (Oct. 17, 2008) at http://www.inspection.gc.ca/english/anima/
feebet/ind/chinmele.shtml.
26. GOVERNMENT OF CANADA, CANADA'S PROPOSED FOOD AND CONSUMER SAFETY
PLAN
(2007), available at http://www. healthycanadians.ca/alt_
ACTION
formats/pdf/01-P_440-ActionPlanPamphlet engl 6.PDF.
27. Press Release, Prime Minister's Office, PM announces Canada's new Food
and Consumer Safety Action Plan at http://www.pm.gc.ca/eng/media.
asp?id=1941.
28. GOVERNMENT OF CANADA, CANADA'S PROPOSED FOOD AND CONSUMER SAFETY
www.healthycanadians.ca/alt_
(2007), available at http://
ACTION
PLAN

formats/pdf/01-P_440-ActionPlanPamphlet-eng_16.PDF.
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Labeling

Canada does not have mandatory regulations requiring "Product of Canada" or "Made in Canada" labels on food products. Instead, voluntary guidelines are contained in the 2003 Guide to Food
Labelling and Advertising. 9 Unlike the mandatory approach to
country of origin labeling adopted in the U.S. Farm Security and
Rural Investment Act of 2002, 3 recent amendments to Canada's
labeling requirements have not changed their voluntariness. Instead, the Guidelines are intended as a reference guide for industry
to ensure compliance with the FDA and the CPLA and will be used
to assess the truthfulness of claims of Canadian origin on food labels
1 Although the Guidelines are voluntary,
and in other advertising."
misuse use of the terms "Product of Canada" or "Made in Canada"
can result in a regulatory offense if the use of either term is misleading, as both the FDA and the CPLA prohibit false or misleading
claims about food. The Guidelines changes take effect on December 31, 2008."
Under the new Guidelines, "Product of Canada" can be used to
identify a food product when "all or virtually all major ingredients,
processing, and labour used to make the food product are Canadian.

'34

Ingredients comprising less that 2% of the food product will

generally be viewed as minor or negligible ingredients and can be
included in a food product labeled as a "Product of Canada. 3'

The

2% threshold is consistent with regulations that generally allow ingredients comprising less than 2% of the final food product to be
listed in any order at the end of the ingredient list on the food la-

29.

CFIA, 2003 Guide to Food Labelling and Advertising, available at http:

//www.inspection.gc.ca/english/fssa/labeti/guide/toce.shtml

[hereinafter Guide-

lines].

30. Farm Security and Rural Investment Act of 2002, at §282(a)(1).
31.
32.

Guidelines,supra note 29, §4.19.
FDA, supra note7, §5(1) and CPLA, supra note 8, §7(1).

33. CFIA, THE CANADIAN FOOD LABELLING INIrIATIVE, at http://www. inspection.gc.ca/english/fssa/labeti/prodcan/prodcane.shtml (last modified July 15,
2008).
34. Guidelines,supra note 29, §4.19.1.

35. CFIA, Frequently Asked Questions on Product of Canada and Made in Canada Claims, available at http://www.inspection.gc.ca/english/fssa/labeti/prodcan/
queste.shtml
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bel.3" Prior to this amendment, a 51% direct cost threshold governed "Product of Canada" claims.
A "Made in Canada" claim is permitted when "the last substantial transformation of the product occurred in Canada" regardless of
the origin of the product's ingredients.38 The meaning of "substantial transformation" may be further defined in regulations such as
the Meat Inspection Regulations." The Guidelines also require the
use of a qualifying statement to avoid consumer confusion, particularly when food products processed in Canada are primarily comprised of imported ingredients or a mix of domestic and imported
ingredients." In those circumstances, "Made in Canada with imported ingredients" and "Made in Canada from domestic and imported ingredients" claims must be used.
The Guidelines do not prohibit the use of other claims, for example "Processed in Canada" or "Canned in Canada," provided they
are truthful and not misleading." The preferred claims, however,
are "Made in Canada" with the appropriate qualifying statement and
"Product of Canada,"4 to allow consumers to identify food made in
Canada. In addition, subsection 4.19.4 of the Guidelines reinforces
that the use of either the Canadian Flag or Coat of Arms without
permission violates subsection 9(1) of the Trade-marks Act.43
Bill C-51
Most of the reforms promised in the FCSAP were to be implemented through the passage of Bill C-51 into law. " Bill C-51, however, was not passed before the House of Commons was dissolved
on September 7, 2008 for the recent federal election.3 Therefore,
36. Food and Drug Regulations, C.R.C., c. 870, §S.B.01.008(4) [hereinafter FDR].

37. Government of Canada, "The Canadian Food Labelling Initiative" "Defining
"Product of Canada" and "Made in Canada" for Food Labels and Advertising" (Discussion Paper) May 2008. Available online: http://www.healthycanadians.ca/prrp/dp-dte.html
38.

Guidelines, supra note 29, at §4.19.2.

39. See id.
40. See id.
41.

See id. at §4.19.3.

42. See id.
43. Trade-marks Act, R.S., 1985, c. T-13.
44. Bill C-51, An Act to amend the Food and Drugs Act and to make consequential
amendments to other Acts, 2nd Sess., 39th Parl., 2008 (2nd reading 30 April 2008)

[hereinafter "Bill C-51"].
45. HOUSE OF COMMONS, ORDER PAPER AND NOTICE PAPER AT
DISSOLUTION NO. 117B, (7 Sept 2008) at 35, at http://www2.parl.
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the proposed amendments will not proceed unless the contents of
Bill C-51 are reintroduced for passage into law. Nonetheless, it remains worthwhile to consider the reforms proposed by Bill C-51, as
the governing party prior to the election was returned to power and
has signaled in its recent "Throne Speech"46 its intention to follow
through with its plan for regulatory change of Canada's food safety
regime." It will be interesting to see if the government waits until
the release of the findings and recommendations of the independent investigation into the listeria outbreak to reintroduce Bill C-51.
Waiting until the report's release will permit the government to incorporate any identified reforms to Canada's food safety regime
needed to prevent or minimize the impact of a similar outbreak in
the future.
Bill C-51 proposed significant amendments to the FDA for the
first time in 50 years." Reforms to the FDA were designed to better
regulate food imports and the interprovincial trade of food. Proposed amendments also addressed inspection powers, enforcement
and administration measures and penalties for contraventions of the
FDA.
In order to better regulate imported foods, it is proposed that
section four of the FDA explicitly prohibit the "import for sale" of
food that is unsafe or otherwise unfit for human consumption."
5
The existing section only prohibits "the sale" of this food. 1 It is sug-

gested that the explicit inclusion of importing in section 4 will result
in a substantial change to the scope of section 4's application to
cover food at the "time of importation, rather than just at the point
of sale.""1 This claim is arguable given the broad definition of "sell"
already found in the FDA, which includes offering for sale and pos-

gc.ca/HousePublications/Publication.aspx?Pub=status&Language=E&Mode=l&Parl
=39&Ses=2&Docld=3610252&File=3.

46. In Canada, the Throne Speech is roughly equivalent to the American State
of the Union Address.
47. Her Excellency the Right Honourable Michaflle Jean, Governor General of
Canada, Speech from the Throne (Nov. 19, 2008), at http://www.sft-ddt.
gc.ca/eng/media.asp?id=1364.
48. Ronald L. Doering, Food Law Modernization: What's the Significance of Bill C51?, FOOD IN CANADA, May 2008, at 44.
49. Bill C-51, supra note 43, clause 4.
50.

FDA, supra note 7, §4(1).
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sessing for sale. Imported food products that have not reached the
point of sale are likely already encompassed by this broad definition
of "sell."
Of more significance, however, are new registration and licensing requirements for importing and trading food across provincial
boundaries. Clause 6 of Bill C-51 proposes to add sections 5.1 to 5.4
to the FDA. These added sections require a person wishing to import food 3 or to move it across provincial boundaries' for sale to be
authorized by registration or license. Likewise, the establishments
where these activities occur will also require registration." It is proposed that the authority to license and register persons and establishments be granted to the Minister of Health 6 pursuant to "terms
and conditions that are prescribed from time to time."' 7 Presumably, licensing will assist regulators in identifying the source of a
problematic imported food to better ensure that timely measures
can be taken to contain the problem.
Amendments are also proposed to enlarge the powers of inspectors and the Minister in relation to how the FDA is administered and enforced. If the proposals are adopted, inspectors will be
able to enter, pass through or pass over private property to carry out
their work without being liable for doing

so. s

Also, if an inspector

has a reasonable belief that an imported food product does not
meet FDA requirements, the inspector can order the food product
removed from Canada at the owner or importer's expense.5 ' Bill C51 further proposes that the Minister have the authority to require
persons who sell or import food to establish tracing systems of their
product's origin and destinations to facilitate recalls in the event of a
food safety concern." This section will likely reinforce criticisms
that the federal government is attempting to inappropriately shift
food safety monitoring to industry at the expense of the safety of
Canadian consumers.l

52.
53.
54.
55.
56.
57.
58.
59.
60.
61.

FDA, supra note 7, at §2.
Bill C-51, supra note 43, clause 6, at §5.1.
See id., clause 6, at §5.2.
See id., clause 6, at §5.4.
See id., clause 8, at §18.1(1).
See id., clause 8, at §18.1(2).
Bill C-51, supra note 43, clause 10, at §23(4)
See id., clause 10, §23.9
See id., clause 11(1), §30(1)(f)
Roger Collier, Shifting to food industry self-monitoring may be hazardous, 179(8)

Cdn. Med. Assn.J. 755 (2008).
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Last, Bill C-51 proposes substantial increases to penalties for
contravening the FDA. Currently, a first summary conviction for an
offense related to food will attract a maximum $50,000 fine and/or
6 months in prison,6 2 and a conviction for an indictable offense related to food may receive maximum of $250,000 fine and/or 3 years
in prison. 3 Clause 14 proposes that penalties for a first summary
conviction be increased to a $250,000 fine and/or 6 months' imprisonment and that subsequent summary conviction attract a
maximum of double the fines and three times the jail time.' Likewise, for indictable offenses, penalties will be substantially increased
to a maximum of $5,000,000 fine and/or 2 years in prison. 5 In addition, Bill C-51 creates new penalties, including the potential for 5
years' imprisonment, for willfully or recklessly contravening the
FDA or disobeying an inspector's directions.6
OTHER REGULATORY CHANGE

In addition to change precipitated by concern over threats to
Canada's food safety system, other regulatory change has occurred
in 2008. Of most significance are the introduction of new standards
for labeling organic foods, new management standards for shellfish
harvest areas that are adjacent to waste water treatment plants, and
new compositional standards for cheese. In addition, there are proposed requirements for labeling allergens in food.
ORGANIC REGULATIONS

Although the regulations were passed in 2006, the new Canadian organic regime becomes fully enforceable on December 14,
2008. After that date, any multi-ingredient product claiming to be
organic or containing organic ingredients must be certified as complying with the National Standard for Organic Production Systems
by an accredited certification body.67 In addition, the Organic Product Regulations of the Canada Agricultural Products Act (CAPA)'
outline when the labels "Organic" or "Canada Organic," and their

62.
63.
64.
65.
66.
67.
68.

FDA, supra note 7, at §31.1(a).
See id., §31.1(b).
Bill C-51, supra note 43, clause 14, §31(1)(b).
See id., clause 14, at §31(1)(a)
See id., clause 14, at §31(3).
Organic Products Regulations, SOR/2006-338, §15(l)(a) [hereinafter "OPR'.
CanadaAgriculturalProducts Act, S.C, 1985, c. 20 (4th Supp.).
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Only multiFrench equivalent, can be attached to products.
ingredient products with 95% or more organic content can be labeled as organic in Canada. 9 Products that are comprised of 7095% organic content may declare the percentage of organic ingredients, but cannot use the more general labels of "Organic" or "Canada Organic" without the percentage declaration. 7' Finally, any
product that falls below the 70% content threshold can only identify
an ingredient as organic in its ingredient list." In addition, organic
products continue to be subject to the labeling requirements of the
FDA and the CPLA.
SHELLFISH MANAGEMENT STANDARDS

Amendments to the Manual of Operations of the Canadian
Shellfish Sanitation Program (CSSP) now require that management
protocols be implemented in shellfish harvest areas adjacent to
wastewater treatment plants.2 Processors in a given area are required to establish site-specific management plans that outline responsibilities in the event of a spill from the nearby waste water
treatment facility.77

Processors are also required to implement new

Hazard Analysis Critical Control Point (HACCP) controls to reduce
the likelihood that contaminated or unsafe food will reach consumers.74 Because there are a large number of areas with waste water
treatment plants that require management plants, the implementation of these new regulatory changes will be phased in over two
years.
CHEESE REGULATIONS

New compositional standards for cheese also take effect in December. The regulatory changes aim to address the perceived in-

69. OPR, supra note 66, at §2(1).
70. See id., §15(1)(b).
71. See id., §15(1)(c).
72. CFIA et al., Canadian Shellfish Sanitation Program, available at
http://www.inspection.gc.ca/english/anima/fispoi/manman/cssppccsm/shemolal
le.pdf.
73. Press Release, Enhanced Measures for Management of Shellfish Harvest
Areas Adjacent to Waste Water Treatment Plants (Nov. 6, 2008) at http://
www. inspection.gc.ca/english/fssa/concen/specif/wateaue.shtml.
74. See id.
75. See id.
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consistency between the Dairy Products Regulations (DPR)76 and the
Food and Drug Regulations (FDR)77 regarding the minimum level of
fresh milk that must be used for various cheeses."8 Also, the new
regulations now require cheese importers to be licensed, which previously was not required.79
Unlike many food products, cheese is subjected to two regulatory regimes. Compositional standards for cheese are found in both
the DPR8 and the FDR." Before the amendments were made, there
appeared to be an inconsistency between the two standards, as only
the DPR permitted cheeses to be made from "other milk solids"
while the FDR did not. Domestic dairy processors argued that the
inclusion of "other milk solids" in the DPR permitted cheese to be
made from a broader range of milk solids than those specifically
listed in the FDR.8 In contrast, Canadian dairy farmers argued in
favor of restricting the meaning of "other milk solids" to those milk
products listed in the FDR because a broader definition permitted
the import of less expansive milk products which could be used in
place of domestic fresh milk for cheese production." With the corresponding loss in sales to the domestic cheese production market,
dairy farmers must sell their fresh milk at a lower cost to alternative
markets such as the animal feed market.84
Ultimately, the new regulations adopt a ratio approach whereby
the acceptable minimum percentage of fresh milk is specified for
each variety of cheese. " For example, Pizza Mozzarella cheese must
have a fresh milk content of 63%."G In addition, the FDR and the
DPR now contain identical definitions of "milk product" to eliminate any inconsistency.87
Although the regulatory inconsistency in the FDR and the DPR
concerning compositional standards for cheese has been resolved,
the disagreement between dairy farmers and producers is far from

76. Dairy ProductsRegulations, SOR/79-840 [hereinafter DPR].
77. FDR, supra note 35.
78. MATHIEU FRIGON, ECONOMIcs DIVISION, LIBRARY OF PARLIAMENT, PRB 07-41E
(DE. 26, 2007) at 1.
79. DPR, supra note 75, §26.01(1).
80. See id., §2.
81. FDR, supra note 35, §B.08.001.1.
82. FRIGON, supra note 77, at 2.
83. See id.
84. See id.
85. FDR, supra note 35, §B.08.033(1)(a)(i.1).
86. FRIGON, supra note 77 at 4.
87. FDR, supra note 35, §B.08.001.1 and DPR s.2.
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over. The three largest dairy processors in Canada, namely Kraft
Canada Inc., Parmalat Canada Inc., and Saputo Inc., have initiated
an action in federal court for judicial review of the new regulations.'
From comments made to the media, it appears that the dairy processors believe that the new regulations were enacted as an income
support mechanism for dairy farmers in violation of Canada's international trade agreements.89 For their part, the dairy farmers have
launched a publicity campaign to inform consumers of what the
farmers see as the benefits of these new regulations for consumers."
ALLERGIES AND SENSITIVITIES

New labeling requirements have been proposed to ensure that
known allergens and problematic foods, such as gluten and sulphites, are accurately listed on product labels. Current FDR regulations require that ingredients be listed in descending order of their
In some circumstances,
overall proportion of the food product.'
however, components of some mixtures and preparations are not
required to be specifically included on the label, thereby effectively
hiding their presence in the food product." Therefore, consumers
with food allergies or sensitivities cannot ascertain whether a given
product poses a risk. Likewise, the name used on a label may make
it difficult for a consumer to understand that it may pose a potential
allergy or sensitivity risk. For example, many consumers may not be
aware that casein is a milk ingredient and ovalbumin is an egg derivative.
Proposed amendments to the FDR are designed to ensure that
labels clearly relay information about ingredients that are known to
cause allergic reactions or other effects as a consequence of food

88. Saputo Inc. and Others v. The Attorney General of Canada, petition
filed(Oct. 20, 2008) (File T-1621-08).
89. New Cheese Regulations Challenged in Federal Court, BuisnessWeek (Oct. 20,

2008), at http://investing.businessweek.com/research/stocks/news/article.asp?doc
Key=600-200810201715CANADANWCANADAPRC7770-0VTDIOLRQ841DCAQ
N9KLACJOBK&params=timestamp%7C%7C10/20/2008%205:15%20PM%20ET%7
C%7Cheadline%7C%7CNew%2OCheese%20Regulations%20Challenged%20in%20
Federal%20Court%7C%7CdocSottrce%7C%7CCanada%20NewsWire%7C%7Cprovider%7C%7CACQUIREMEDIA; Kristen Shane, Producers say new cheese standards are

no gouda, Capital News Online, (Oct. 31, 2008), at http://www.carleton.
ca/CapitalNews/31102008/nl.shtml.
90. See http://www.realcheese.ca/en/.
91.
92.

FDR, supra note 35.
See id., §§B.01.009(1), (2).
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sensitivities. Thus, the proposed amendments define a food allergen as:
any protein from any of the following foods or any modified
protein, including any protein fraction, that is derived from any of
the following foods:
(a) almonds, Brazil nuts, cashews, hazelnuts, macadamia nuts,
pecans, pine nuts, pistachios or walnuts;
(b) peanuts;
(c) sesame seeds;
(d) wheat, kamut, spelt or triticale;
(e) eggs;
(f) milk;
(g)soybeans;
(h) crustaceans;
(i) shellfish; or
(j) fish.93
The proposed definition for gluten is:
(a)..any gluten protein from the grain of any of the following
cereals or the grain of a hybridized strain created from at least one
of the following cereals:
(i) barley,
(ii) oats,
(iii) rye,
(iv) triticale, or
(v) wheat, kamut or spelt; or
(b) any modified gluten protein, including any gluten protein
fraction, that is derived from the grain of any of the cereals referred
to in subparagraphs (a)(i) to (v) or the grain of a hybridized strain
referred to in paragraph (a).94
If any quantity of a defined food allergen or gluten is present in
the product, the proposed regulations require that it be declared on
the label either in the list of ingredients 5 or in a separate statement
beginning with "Allergy and Intolerance Information - Contains:." 6
93. Regulations Amending the Food and Drug Regulations (1220-Enhanced Labelling
for Food Allergen and Gluten Sources and Added Sulphites), Canada Gazette 142/30
(July 26, 2008), clause 4 amending §B.01.010.1(1) available at http://
canadagazette.gc.ca/partI/2008/20080726/html/reglel-e.html, [hereinafter Labelling Proposal].
94. Labelling Proposal, Supra note 92,at clause 4 §B.01.010.1(1).
95. See id., clause 4 amending §B.01.010.1(2)(a).
96. See id., clause 4 amending §B.01.010.1(2)(b).
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Moreover, the product would have to be declared using the appropriate name listed as either the definition of a food allergen or gluten.97 Sulphites will need to be labeled in a similar manner if they
are present in a food product in a quantity greater than 10 ppm. 8
As mentioned, the FDR amendments for food allergen and sensitivity labeling are proposals. The opportunity to submit public
comment on the proposals is now over.9 After the comments are
considered by Health Canada, a final version will be published.'
Industry will then have one year to comply with the new regulations
unless the "Allergy and Intolerance Information - Contains:" statement is used before that year expires. In that circumstance, compliance with the new regulations will be immediately required.' °'
LITIGATION

In addition to the pending litigation regarding changes to the
compositional standards for cheese discussed above, two cases deserve mention in this update. The first case involves the appropriate
damages in a product liability case. The second case deals with the
provincial prohibition on the sale of unpasteurized milk.
MUSTAPHA V. CULLIGAN OF CANADA

In this case, two plaintiffs found a dead fly and parts of another
The first plaintiff alleged he had
fly in a sealed bottle of water.'
recurring nightmares about flies and could not sleep for more than
four hours at time. As a result, he reported losing his sense of humor and being overly sensitive in his dealings with others. He also
reported that he was afraid to take showers and to drink water. He
claimed that he required psychological care for his trauma and was
prescribed medication which left him unfocused. He subsequently
97. See id., clause 4 amending §B.01.010.1(5).
98. See id., clause 4 amending §B.01.010.2(2).
99. Press Release, HC, Food Allergies - New Labelling Requirements for Foods:
Regulations to Enhance the Labelling of Food Allergens, Gluten Sources and
Added Sulphites (July 22, 2008), at http://www.hc-sc.gc.ca/fn-an/labeletiquet/allergen/index-eng.php.
100. See id.
101. Press Release, HC, Health Canada urges food manufacturers to label priority
food allergens, gluten sources and added sulphites in the pre-publication period of
the Food Allergen Labelling Regulatory Amendments (July 22, 2008), at
http://wvww.hc-sc.gc.ca/fn-an/label-etiquet/allergen/index-eng.php.
102. [2005] OJ. No. 1469.
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lost 60 percent of his clientele at his hair salon. The second plaintiff
alleged recurring nausea and vomiting. Ultimately, the trial court
accepted that, although it was an unusual and bizarre response, the
flies were partially the cause of the first plaintiff's nervous shock.
The court awarded general damages of $80,000, damages for past
economic loss of $122,400 and damages for future losses of
$115,200.
When compared with the damages awarded for injury suffered
in other Canadian product liability cases, the quantum of damages
awarded by the trial judge appeared excessive. It was not surprising, then, that the decision was ultimately appealed to the Supreme
Court of Canada where the court upheld the Ontario Court of Appeal's decision to reverse the trial judge's finding.' While the court
held that the defendant owed a duty of care to the plaintiff and that
the defendant had breached that standard when the plaintiff was
given contaminated water, the plaintiff failed to establish that the
severity of his injury was foreseeable.'4 While the court acknowledged that the plaintiff did suffer a debilitating psychological injury
that had a significant impact on his life as a result of seeing the flies
in the water bottle, his injury was unusual or excessive and, thus,
ultimately not a type of injury for which the court would hold the
defendant liable.0 5 Had the trial judge's decision been upheld, the
Mustapha case would have signaled a significant departure from the
quantum of damages generally awarded in product liability cases
involving food safety issues.
YORK (REGIONAL MUNICIPALITY) V. SCHMIDT

On October 20, 2008, Michael Schmidt was found to be in contempt of court for contravening a court order to comply with section 18 of Ontario's Health Protection and Promotion Act'0 6 and to

refrain from selling or distributing unpasteurized milk.' 7 To avoid
the prohibition, Mr. Schmidt sold shares of partial ownership in
specific cows to his customers and presumably delivered unpasteurized milk to customers from the specific cow in which they held

103. Mustapha v. Culligan of Canada Ltd., [2008] S.C.J. No. 27 appealed from
[2006] O.J. No. 4964.
104.

See id. at 118.

105.
106.
107.

See id.
Health Protection and Promotion Act, R.S.O. 1990, c. H.7.
York (Regional Municipality) v. Schmidt [2008] O.J. No 4562.
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shares.' 8 Unfortunately, the court did not need to address whether
the cow-share scheme violated the section 18 prohibition because
Mr. Schmidt gave an interview to a newspaper reporter where he
admitted his continued sale of unpasteurized milk despite the court
order.' 9 As a result, the sale and/or distribution of unpasteurized
milk remain prohibited in Canada. Moreover, the legality of using
cow-share agreements to avoid these prohibitions has yet to be determined.
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109.

See id. at 20.
See id. at 27.

